From: Law, Christopher@DTSC

To: Rohlfes, Larry@DTSC
Subject: response to request concerning fee structure for pemitting applications
Date: Wednesday, March 23, 2016 1:44:02 PM

From: Law, Christopher@DTSC

Sent: Friday, March 18, 2016 1:46 PM

To: Rohlfes, Larry@DTSC <Larry.Rohlfes@dtsc.ca.gov>

Cc: Tooker, Joshua@DTSC <Joshua.Tooker@dtsc.ca.gov>; Hardy, Terri@DTSC
<Terri.Hardy@dtsc.ca.gov>

Subject: response to request concerning fee structure for pemitting applications
Importance: High

Larry,

The attached document is in response to the IRP’s request for “Ideas for improving the fee structure
for permitting applications.”

Current law (within the Health Safety Code), requires a permit applicant to either pay the
department a flat fee (which is set in statute) or to reimburse the department for its costs of
processing the permit application. Attached are potential changes to the statute in order to
eliminate the flat fee option. The changes are in purple (with additions underlined and strike out
used for deletions).

The attached is not an official bill proposal. Rather, the changes were considered by the Department
last year.

Please confirm receipt.

Thanks,
Chris
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Proposed Statutory Changes:

SECTION 1. Section 25205.7 of the Health and Safety Code is amended to read:

25205.7. (a) (1) Execeptas-otherwise-provided-in-this-section,—any Any person who
applies for, or requests, ene-any of the following shall enter into a written agreement
with the department pursuant to which that person shall reimburse the department,
pursuant to article 9.2 (commencing with Section 25206.1), for the costs incurred by the
department in processing the application or responding to the request, and the costs of
reviewing and overseeing corrective action as set forth in subdivision (b):

(A) A new hazardous waste facilities permit, including a standardized permit.

(B) A hazardous waste facilities permit for postclosure.

(C) Arenewal of an existing hazardous waste facilities permit, including a
standardized permit or postclosure permit.

(D) Aclass 2 or class 3 modification of an existing hazardous waste facilities permit
or grant of interim status, including a standardized permit or grant of interim status or a
postclosure permit.

(E) A variance.

(F) A waste classification determination.

(2) Any agreement required pursuant to paragraph (1) may shall provide for seme-or
at-at least 25% of the reimbursement to be made in advance of the processing of the
application or the response to the request.

(3) Any agreement entered into pursuant to this subdivision Section shall, may if
applicable, include costs of reviewing and overseeing corrective action as set forth in
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(b) Fhe-department-shallrecoverall Any applicant pursuant to subdivision (a)(1) and

the owner/operator of the facility shall pay the department's costs in reviewing and
overseeing any corrective action program described in the application for a
standardized permit pursuant to subparagraph (C) of paragraph (2) of subdivision (c) of
Section 25201.6 or required pursuant to subdivision (b) of Section 25200.10, and in
reviewing and overseeing any corrective action work undertaken at the facility pursuant
to that corrective action program.

(c) (1) Any applicant pursuant to subdivision (a)(1) and the owner/operator of the
facility shall pay all costs incurred by the department for purposes of complying with the
California Environmental Quality Act, pursuant to Section 21089 of the Public
Resources Code, in conjunction with an application or request, including any activities
associated with corrective action, for any of the activities identified in subdivision (a).

(2) Paragraph (1) does not apply to projects that are exempt from the California
Environmental Quality Act.

e} (d) Any reimbursements received pursuant to this section shall be placed in the
Hazardous Waste Control Account for appropriation in accordance with Section 25174.










(e) Subdivision (a) does not apply to any variance granted pursuant to Article 4
(commencing with Section 66263.40) of Chapter 13 of Division 4.5 of Title 22 of the

California Code of Regulations.
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th) (f) Subdivisions (a) and-{€} does not apply to any of the following:

(1) Any variance issued to a public agency to transport wastes for purposes of
operating a household hazardous waste collection facility, or to transport waste from a
household hazardous waste collection facility, which receives household hazardous
waste or hazardous waste from conditionally exempted small quantity generators
pursuant to Article 10.8 (commencing with Section 25218).

(2) A permanent household hazardous waste collection facility.

(3) Any variance issued to a public agency to conduct a collection program for




(9) (1) This section applies to applications and requests submitted to the department
on or after January 1, 2017 and applications and requests pending before the
department as of January 1, 2017.

(2) For purposes of applying the provisions of this subdivision, the Leqislature finds
and declares:

(A) The department expends a substantial amount of time and resources in
processing permit applications and modifications.

(B) The former flat fee option paid by applicants was most often insufficient to cover
actual costs to the department in reviewing and processing the applications and
modifications.

(C) The applicant, being the primary beneficiary of the permit process, in fairness
must pay the actual costs of the department in reviewing permit applications and
modifications.

(D)The amendment to statute in the 2015-16 Leqislative session eliminating the flat
fee option and requiring all applicants to enter into a written reimbursement agreement
with the department is intended to apply both to future and pending applications and
modification requests in order to remedy this inequity.

(3) For any application or request that is submitted to the department prior to January
1, 2017 which remains pending as of that date, the reimbursement agreement shall
provide credit for any fee previously paid to the department, minus the value of services
provided by the department prior to January 1, 2017 in conjunction with that application
or request pursuant to this section as it read prior to January 1, 2017.

(4) Only time and resources expended by the department after January 1, 2017 on
already pending permit applications and modification requests, will be the subject of
such written reimbursement agreement with the department.

SECTION 2. Section 25205.18 of the Health and Safety Code is amended to read:

25205.18. (a) If a facility has a permit or an interim status document which sets forth
the facility’s allowable capacity for treatment or storage, the facility’s size for purposes
of the annual facility fee pursuant to section 25205.2 shall be based upon that capacity,

except as provided in subdivision (d).

(b) If a facility’s allowable capacity changes or is initially established as a result of a
permit modification, or a submission of a certification pursuant to subdivision (d), the fee
that is due for the reportlng perlod in WhICh the change occurs shaII be the lewer—fee

Whtekkarehangeeeeups—shau—be#te hlgher fee.

(c) 1 The department may require the facility to submit an application to modify its
permit to prowde for an allowable capaC|ty

(d) A facility may reduce its allowable capaC|ty below the amounts specified in
subdivision (a) or (c) by submitting a certification signed by the owner or operator in
which the owner or operator pledges that the facility will not handle hazardous waste at
a capacity above the amount specified in the certification. In that case, the facility’s size



for purposes of the annual facility fee pursuant to section 25205.2 shall be based upon
the capacity specified in the certification, until the certification is withdrawn. Exceeding
the capacity limits specified in a certification that has not been withdrawn shall be a
violation of the hazardous waste control law and may subject a facility or its operator to
a penalty and corrective action as provided in this chapter, including, but not limited to,
an augmentation pursuant to Section 25191.1.

(e) This section shall have no bearing on the imposition of the annual postclosure
facility fee.

SECTION 3. Section 25205.19 of the Health and Safety Code is amended to read:

25205.19. (a) If a facility has a permit or an interim status document which sets forth
the facility’s type, pursuant to Section 25205.1, as either treatment, storage, or disposal,
the facility’s type for purposes of the annual facility fee pursuant to section 25205.2 shall
be rebuttably presumed to be what is set forth in that permit or document.

(b) If the facility’s type changes as a result of a permit or interim status modification,
any change in the annual faeility fee shall be effective the reporting period following the
one in which the modification becomes effective.

(c) & If the facility’s permit or interim status document does not set forth its type, the
department may require the facility to submit an application to modify the permit or
interim status document to provide for a facility type.
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(d) A permit or interim status document may set forth more than one facility type or
size. In accordance with subdivision {e} (d) of Section 25205.4, the facility shall be
subject only to the highest applicable fee.

SECTION 4. Section 25247 of the Health and Safety Code is amended to read:
25247. (a) The department shall review each plan submitted pursuant to Section
25246 and shall approve the plan if it finds that the plan complies with the regulations
adopted by the department and complies with all other applicable state and federal

regulations.

(b) The department shall not approve the plan until at least one of the following
occCurs:

(1) The plan has been approved pursuant to Section 13227 of the Water Code.

(2) Sixty days expire after the owner or operator of an interim status facility submits
the plan to the department. If the department denies approval of a plan for an interim
status facility, this 60-day period shall not begin until the owner or operator resubmits
the plan to the department.

(3) The director finds that immediate approval of the plan is necessary to protect
public health, safety, or the environment.

(c) Any action taken by the department pursuant to this section is subject to Section
25204.5.

(d) (1) To the extent consistent with the federal act, the department shall impose the
requirements of a hazardous waste facility postclosure plan on the owner or operator of
a facility through the issuance of an enforcement order, entering into an enforceable
agreement, or issuing a postclosure permit.



(A) A hazardous waste facility postclosure plan imposed or modified pursuant to an
enforcement order, a permit, or an enforceable agreement shall be approved in
compliance with the California Environmental Quality Act (Division 13 (commencing with
Section 21000) of the Public Resources Code).

(B) Before the department initially approves or significantly modifies a hazardous
waste facility postclosure plan pursuant to this subdivision, the department shall provide
a meaningful opportunity for public involvement, which, at a minimum, shall include
public notice and an opportunity for public comment on the proposed action.

(C) For the purposes of subparagraph (B), a "significant modification" is a modification
that the department determines would constitute a class 3 permit modification if the
change were being proposed to a hazardous waste facilities permit. In determining
whether the proposed modification would constitute a class 3 modification, the
department shall consider the similarity of the modification to class 3 modifications
codified in Appendix | of Chapter 20 (commencing with Section 66270.1) of Division 4.5
of Title 22 of the California Code of Regulations. In determining whether the proposed
modification would constitute a class 3 modification, the department shall also consider
whether there is significant public concern about the proposed modification, and
whether the proposed change is so substantial or complex in nature that the
modification requires the more extensive procedures of a class 3 permit modification.

(2) This subdivision does not limit or delay the authority of the department to order any
action necessary at a facility to protect public health or safety.

(3) If the department imposes a hazardous waste facility postclosure plan in the form
of an enforcement order or enforceable agreement, in lieu of issuing or renewing a
postclosure permit, the owner or operator who submits the plan for approval shall, at the

time the plan is submitted, pay-the-same-fee-specitied-ir-subparagraph-(F)-of paragraph
I-ef subdivision{d)-of Section-25205.-7-or-enter into a cost reimbursement agreement

pursuant to subdivision (a) of Section 25205.7 and upon commencement of the
postclosure period shall pay the fee required by paragraph (9) of subdivision (c) of
Section 25205.4. For purposes of this paragraph and paragraph (9) of subdivision (c) of
Section 25205.4, the commencement of the postclosure period shall be the effective
date of the postclosure permit, enforcement order, or enforceable agreement.

(4) In addition to any other remedy available under state law to enforce a postclosure
plan imposed in the form of an enforcement order or enforcement agreement, the
department may take any of the following actions:

(A) File an action to enjoin a threatened or continuing violation of a requirement of the
enforcement order or agreement.

(B) Require compliance with requirements for corrective action or other emergency
response measures that the department deems necessary to protect human health and
the environment.

(C) Assess or file an action to recover civil penalties and fines for a violation of a
requirement of an enforcement order or agreement.

(e) Subdivision (d) does not apply to a postclosure plan for which a final or draft permit
has been issued by the department on or before December 31, 2003, unless the
department and the facility mutually agree to replace the permit with an enforcement
order or enforceable agreement pursuant to the provisions of subdivision (d).

() (1) Except as provided in paragraphs (2) and (3), the department may only impose



postclosure plan requirements through an enforcement order or an enforceable
agreement pursuant to subdivision (d) until January 1, 2009.

(2) This subdivision does not apply to an enforcement order or enforceable agreement
issued prior to January 1, 2009, or an order or agreement for which a public notice is
issued on or before January 1, 2009.

(3) This subdivision does not apply to the modification on or after January 1, 2009, of
an enforcement order or enforceable agreement that meets the conditions in paragraph
(2).

(9) If the department determines that a postclosure permit is necessary to enforce a
postclosure plan, the department may, at any time, rescind and replace an enforcement
order or an enforceable agreement issued pursuant to this section by issuing a
postclosure permit for the hazardous waste facility, in accordance with the procedures
specified in the department's regulations for the issuance of postclosure permits.

(h) Nothing in this section may be construed to limit or delay the authority of the
department to order any action necessary at a facility to protect public health or safety,
or the environment.

SECTION 5. Section 43053 of the Revenue and Taxation Code is amended to read:

43053. The fees imposed pursuant to Sections 25205.2, 25205.5, 25205.-7-and
25205.14 of the Health and Safety Code shall be administered and collected by the
board in accordance with this part.

SECTION 6. Section 43152.10 of the Revenue and Taxation Code is amended to
read:

43152.10. The fees impesedpursuantto-Sections25205-7-25205-8,-25205-14;

25221 and-25343-of the- Health-and-Safety- Code—which-are-collected and administered
under Sections 43053 and 43054, are due and payable within 30 days after the date of

assessment and the feepayer shall deliver a remittance of the amount of the assessed
fee to the office of the board within that 30-day period;-exceptas-provided-in-subdivision
= e o e e



	Cover Page
	Improving Fee Structures

