
// original signed by //

www.paulhastings.com
mailto:roberthoffman@paulhastings.com
mailto:appeals@dtsc.ca.gov


Paul Hastings Paul, Hastings, Janofsky & Walker UP
55 secondStreeI
Twenty-Fourth Floof
SanfraTlCisco, CA 94105
telephone41~·7lXXl · lacsimi le 415-856-7100' www.paulhastings.eom

Arlanla
Beijing
Brussels
Chicago
Frank'UT!
HoogKang
london
losAngeles
Milan
New York
Orange County
Palo Allo
Paris
San Oie~o

San Francisco
Slunghai
T"'~
Washington, DC

(916) 552-6830
roberthoffman@paulhastings.com

April II , 2008

VIA E-MAl L APPEALS@DTSC.CA.GOV
AND UPS OVERNIGHT

Peggy Harris, P.E., Division Chief
Department of Toxic Subs tances Control
1001 " I" Street, 11th Floor, MS I t A
P.O. Box 806
Sacramento, CA 95812-0806

26635.00019

Re: Comments in Response to Issues Granted Review on Appeal of Permit for
Advanced Environmental, Inc. • 13579Whituam Avenue, Fontana, CA
92335 (Docket HWCA 07 j 08. P003)

Dear Ms. Harris:

On behalf of Advanced Environmental, Inc. C'AEI") , we are submitting these comments
in response to the Order Partially Granting Petition for Review C'Order") issued by the
Department of Tone Substances Control C'DTSC'') on February 13, 2008, and the Public
N otice of Permit Appeal Comment Period issued by DTSC on February 27, 2008, for the
Standardized Hazardous Waste Facility Permit C'P ermit'') for AEI.

Supporting Statement of Reasons

As AEI explained in its petition for review of October 23, 2007 (Attachment 1), DTSC
made numerous changes to the language in AEI's draft permit after AE I's last opportunity
to review and comment. These changes were never discussed with AEI and were not
made available for public review. When AE I representatives learned that permit
conditions had been changed, they contacted DTSC in an attempt to discuss them but
were informed by the project manager that he was instruc ted Dot to reveal or discuss the
changes. TIlls left AEI no choice but to submit a petition for review of their own permit
in order to raise objections regarding the new problematic conditions. The comments in
AEI's petition for review and this appeal comment letter raise significan t operational and
policy matters which AE I believes that DTSC should, in its discretion, review.

The permit issues discussed in this letter are organized according to the app eal comment
number they were assigned in the DTSC Order. .
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Anpeal Comment 3

Part V, Condition M.6.

This condition states "[t]he Permittee shall log the results of all tests performed and the
documents shall be retained for at least three (3) years at the facility for inspection." In its
petition for review, AEI had requested clarification ofwhat is mean t by the [eOD "log,"
and stated that they understand "log" [ 0 mean "record" in the operating record. AEI also
provided suggested revisions to the language of the permit condition which clarified this
understanding.

In the Order, DTSC denied AEI's request for review of this permit condition and failed
to provide any clarification of what is meant by the term "log". Thus, AEI will comply
with what they believe to be the meaning of the term "log". AEI records the laboratory
test result s on the receiving ticket for a particular shipment of hazardous waste. This
receiving ticket. with the associated laboratory results and the manifest(s) used for the
particular shipment, are maintained as part of the operating record for the facility as .
required by California Code of Regulations, title 22, section 66264.73. These documents
shall be retained for at least three (3) years at the facility for in spection.

Appeal Comments 4, 5, 6, 7, 8. 9, 10. 11.12 and 13 (Total H a!ogen Testing)

In its petition for review, AEI provided detailed explanations regarding why the permi t
con ditions discussed in appeal comments 4, 5, 6, 7, 8, 9, 10, 11, 12 and 13 for total
halogen testing are unworkable. AEI hereby incorporates by reference and reiterates the
arguments made in their petition for review regarding these permit conditions and
attaches them to this letter (see Attachment 1). Provided below are suggestions or specific
language for each of the permit conditions discussed in Appeal Comments 4 through 13.

Pan V., Condition N.2.c.(1)(A)

"[t}hePermittee may rebut the rebuttablepmumptionpurmant to Cafifornia CodeojRtgulations, titk
22, section 66279.10(b), (b)(l) and (2) onlY through analYticalteJting in accordance with the lest
methods specified in California Code ojRegulations, titk 22, section 66279.90(b), including updatedand
qp;roved vern'ons o/ the test methods .rpeti,fjedin lectioll 66219.90(k) which Iuwe been approved -b'
BJ'.d, orby complying wilh conditio", N.2.c.(I)(B) through (G) b,low, which are theonlY other mean! 0/
demonstrating that theused oil does not contain halogenatedhazardolls wastefor the PllrpOses oj
California Code o/Rtgulation!, tilk 22, seai on 66219.10(b), (b)(I) and (2) andthis Permit. "

Pan V., Condition N.2.c.(1)(B)

'The Permittee shall obtainfrom thegenerator ortransporter a copy ojthe Generator's Waste Profile
Worksheet (GWPW) andthe analYtical resultsfor the halogen content used to rebut thepresumption."
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Part V., Condition N .2.c.(I)(C)

'The Permittee shall review this documentation andconfirm that tbe GW'PW is less than365 day! old,
and that the halogen content peci.fiedonthe analYtical used to rebut the presumption wasprepared by a
laboratory certified in accordance with the Environmental LAboratory Accreditation Program by using the
ICIt methods specified in California Code ofRcgulations, title 22, section 66279.90(b). "

Part V., Condition N .2.c.(I)(E)

'The Permittee Ihall "view the documentation discussed above andplace it into theoperatingrecord: This
doaonentatian mUll containa certification made by the generator that the usedoil was notmixedwith any
halogenated haZardous wastes so thaIthe rebuttablepresumption may berebuttedpursuant toCalifornia
Code of&gulationl. tille 22, section 66219.10(b), (b)(l) and (2)."

Part V., Condition N .2.c.(2)

''Option 2. For used oil receivedfrom a singk generator andwhen the generator does notprovidea Waste
Profile Sheet, thePermittee mayrebut the premmption onlY through analYtical tulingin accordance with
the test methods specified in California Code of&gulations, /itk 22, section 66279.90(b, including
updated andt!/!PTI'JVfd versions ~fthe tut methods !peafied in rec/ion 66279.90rb) which have been
qpprowd ~ EPA. accompanied by a determination that the rebuttablepremmption isrebuttedp'ffSuant
10 Ca§Jornia Code of&gulalionl, tille 22, section 66219.10(b), (b)(I) and (2). "

Pan V., Condition N .2.c.(3)

. ('Option 3. Foru.red oil receivedfrom multiple generatorsand when the transporterprovidesfingerprint test
datafar each generator usingEPA TestMethod 9077."

Pat! V., Condition N .2.c.(3)(B)( i)

This condition incorporates the same problems iden tified in O ption 1 and permit
conditions Part V., N.2.c.(1) (A) through (E). Sugges ted revised language for those permit
conditions has been provided above.

Part V., Condition N.2.c.(4)

''Option 4. Forused oilreceiwdfrom multiple generators, andwhen the transporter cannotprovide
fingerprint datafor eachgenerator using EPA TestMethod 9077, but the transporter has colleaed
individual sample.rfrom eachgeneratorand retained the samplualong withthe load. "

Part V., Condi tion N .2.c.(4)(A)(ii)

This condition incorporates the same problems identified in O ption 1 and permit
conditions Part v., N.2.c.(1)(A) through (E). Sugges ted revised language for those permit
conditions has been provided above.
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Part V., Condition N .2.c.(S)

"Op tion J. For used oil receivedfrom multiple g enerators, and when the transporter
cannot provide fingerprint data or retained samp les as discussed in Options 3 and 4
a bove, the Permittee may rebut the presumption onlY through a nalytical testing in
accordance with the test methods spedfied in California Code of Regulations, title 22,
section 66279.90(b) and pursuant to the procedures and criteria described in California
COM of&gulations, title 22, section 66279.1O(b), (b)(I) and (2) ."

Appeal Comment 14

Part V., Condition 0 .2.

This permit condition states : "All outgoing used oil shall be tested for PCBs to ens ure
that the used oil load does not contain PCBs at a concentration of 2 ppm or greater. The
Permittee shall test the used oil from each storage tank for PCBs pursuant to the
procedures specified in Condition 0 .2.a below or the Permittee shall comply with the ­
requirements in Condition 0 .2.b, which provide for the receiving facility to test the used
oil for PCBs,"

AE I appealed this testing condition in its petition for review. AEI maintains that they
should not be limited to testing an onsite storage tank or requiring a receiving facility to
test each individual truck for PCBs. AEI sends the used oil they receive to the
DeMenno/ Kerdoon ("D/K',) recycling facility in Compton, California. The D/ K facility
consolidates individual loads of used oil into receiving tanks and tests those tanks for
PCBs as specified in their DTSC-approved facilityWaste Analysis Plan. As AEI explained
in its appeal, it is impractical. unnecessary and unfair to require either AEI to test onsite or
require D/ K to apply a different testing protocol than that specified in its approved WAP.
Truck by truck testing is inconsistent with D/K's existing permi t and will result in the
facility being required to comply with two overlapping sets of PCB testing requirements.
'Ibis condition places AEI at a competitive disadvantage with transporters who otherwise
can take their oil directly to D/K or other receiving facilities.

Jodi Smith of our finn submitted comments on behalf ofD/ K in their appeal of the
American Oil Company C'A O C") permit, which raised numerous environmental and
regulatory issues regarding a similar PCB testing procedure. We incorporated those
comments by reference in AEI's October 23, 2007 petition for review and hereby
incorporate by reference and attach those comments (including the policy arguments and
legal objections raised therein) in this comment letter. D/K's submittals to DTSC
regarding the AGC permit are attached to this letter as Attachment 2.

In DTSC's October 19, 2007 "Final D ecision on App eal from FacilityPermit Decision"
for American Oil Company, DTSC denied D/ K's appeal concerning PCB testing on each
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truck-to-truck transfer . AEI would like to take this opportunity to respond to the
following statements made in DTSC's denial of the appeal for the AGe permit.

N egative Impacts on Transfer Facilities and T rans porte rs in California.
D / K provided examples in its app eal of the AGe permit explaining bow the P!=B testing
requirements will have an adverse effect on used oil transfer facilities in rural areas o f
California. DTSC responded that, based on information available to the Department,
PCB testing requirements will not have a negative statewide impact and further that the
transportation pattern of used oil from rural areas to in-s tate receiving facilities will Dot be
changed. AE I disagrees with this conclusion by DTSC and requests that nTSC specify
th e information it has relied upon in reaching this conclusion .

N eg ative Impacts on Communities N ear Used Oil Recycling Faci lities .
D/K explained in its appeal of the AGC permit tha t the option of testing individual
tru cks at the receiving facility would result in increased tru ck traffic in the vicinity of the
receiving facilities. DTSC stated that the PCB testing procedures will result in decreased
idling emissions and wait times at used oil receiving facilities. AEI believes that DTSC is _
reaching this conclusion based on speculation and not on any collected data or studies
regarding how the PCB testing requirements will affect truck traffic and/ or wait times at
used oil receiving facilities. This type of analysis would have been performed if DTSC
had analyzed this standard under the California E nvironmental Quality Act. AEI
therefore requests DTSC to explain the data or oth er information used to reach this
conclusion, or in the alternative, perform a review under CEQA.

The Permit Condition Requiring ·PCB T esting is an Underground Regulation.
D/K explained in its appeal o f the AcC permit that the PCB testing requirements are a
regulation as defined in Government Code section 11342.600 because they implement the
Department's statu tory mandate by adopting standard of general application. As also
noted in the earlier appeal, because this standard was not adop ted in accordance with the
Adminis trative Procedures Act ("APA' '), it constitutes an underground regulation. If
DTSC had adopted this standard as a regulation pursuant to proper procedures, then the
CEQA analysis discussed above-would have been performed and the associated
environmental impacts assessed and addressed.

DTSC responded to this comment by concluding that the PCB testing requirements are
not a rule or standard of general application, but are requirements imposed only in a
specific case. This response is disingenuous. The PCB testing requirements are clearly
not being imposed only in a specific case. The requirements are being imposed at all used
oil transfer facilities. In addressing this specific requirement, DTSC sta ted in its
June 15, 2007 PCB Po licy that " [i]t is critical that this Departmen t be consistent in its
permit requireme nts for like facilities." This statement, and DTSC's pattern and practice
o f consisten tly applying the PCB testing requirements in each used oil transfer facility
permit ren ewal, clearly indicates that the PCB testing requirements are a rule of general
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applicability that should he subject to th e APA. AEI therefore supports D /K's position
that the PCB testing requirements are an underground regula tion.

Further, n TSC stated in their response that the PCB testing requirements are intended to
ensure that a receiving facility accepts legally authorized used oil This statement implies
that receiving facilities have been accepting used oil containing concentrations of PCBs
above the legal thre sholds and that this is a problem DTSC is trying to correct through the
PCB testing requirements. As D /K's comments stated, prop er procedures are already in
place at used oil receiving facilities to en sure that only legally acceptable used oil is
received . Therefore, AE I asserts that additional testing requirements are not necessary. If
there have been violations of the Hazardous Waste Control Law and the hazardous waste
regulations concerning acceptance of used oil containing high concentrations of PCB's at
receiving facilities, then DTSC should use that information as a basis for a rulemaking.
The record for the AEI permit includes no such information.

Finally, we note that DTSC has placed significance on the fact that AOC did not object
the PCB testing requirement in its permit . However, the absence of their ob jection does
not mean that the requirements are therefore necessary or appropriate. AOC
unfortunately does not have enough experience yet in complying with the used oil
regulations, as they have historically been only a 10-day transfer facility operating under
the requirements of California Code of Regulations, tide 22, section 66263.18. Due to the
fact that AOC is a new facility and has never operated under their permit, they cannot be
fully aware of how the PCB testing requirements may affect their operations or the
operations at receiving facilities.

AEI therefore requests that this permit condition and Condition O.2.b be revised to allow
AEI to send used oil to permitted in-state facilities and tested for PCBs according to the
receiving facility's WAP.

Appeal Commen ts 15, 16, 17, 18, 19 and 20 (P CB T esting)

In its petition for review, AEI provided detailed explanations regarding why the permit
conditions discussed in appeal comments 15, 16, 17, 18, 19 and 20 for PCB testing were
not workable. AEI has provided a general comment regarding Appeal Comment 14 that
explains why the PCB testing requirements are unnecessary and should be completely
removed from the permit. However, if the PCB testing requirements remain in the AEI
permit, then certain specific requirements must be revised or removed for AEI to be able
to properly follow the PCB testing requirements. AEI hereby incorporates by reference
the problems identified in their petition for review regarding these permit conditions and
attaches them to this letter. AEI would, however, like to reitera te in this letter the
necessary revisions to the language, or reasons for removal of the permit condition, for
each of the permit conditions discussed in Appeal Comments 15 through 20.
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Part V" Condi tion O.2.a.(4)

'1j the IUtd ojlcontains PCBs at a concentration of2ppm orgreater, a second Jample sballbe obtained
and tested Thesecond sample ibnU be obtained using sampling equipment thatis new orhasbeen cleaned
using an appropriate decontamination procedure. "

Part Y., Condition O.2.b.(1) and b.(2)

"Ifthe Permittee elects tosendused oilto (J reryclingf adliry thathasnot been issued a rna/men!pmnit by
DTSC, thePermittee shallprovide written instructions to the receiving/adli!) that directs it 10 l est tbe
used oilfor PCBs /0 ensure that tbe used oilload does notcontain PCBs at a concentration of2 ppm or
greater. The instrxaions shan, at a minimum, direct the rteeivingfaciliry to do all theflllowing:

(1) Takea Iamplefor PCBs testing directfyfrom the Permittee'susedoil load andtest the Permittee's
usedoil load separateIJfrom anyother load.

(2) Do notunload the truck or comminglethe Permitteesused oil load with any other used oilat the
receivingfacili!J until PCBI testing indicated that the Permitke'I had does notcontain PCBs at a
concentration of2ppm orgreater.

Ifthe Permittee ekas to send the ssedoilto a rt9cJingfacili!J issued a treatmentpewit by DTSC and
have thefacility test theusedoilfOr PCBI, the receivingfaciliry shaU complJ with the provisions ofits
approved WaIte.Anaiysis Plan."

Part V., Condi tion O.2.b.(4)

AEI requests that this condition be revised to apply only to receiving facilities that do not
hold DTSC issued permits.

Part V., Condition O.2.b.(5)

This requirement is unnecessary and there is no regulatory requirement to support it.
There is no need for the used oil receiving (recycling) facility to provide written test results
within 24 hours. Therefore, this condition must be removed entirely from the permit,

Part Y., Condi tion O.2.b.(6)

This condition adopts a standard of general application that is unnecessary and there is no
regulatory requirement to support it. The standard for used oil is Sppm. This standard is
inconsistent with both California and federal regulatory schemes for used oil. Therefore,
this condition must be removed entirely from the permit.
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