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Department of Toxic Substances Control 

Responses to Comments on the Informal Draft Regulations 

Division 4.5, California Code of Regulations, Title 22 

Chapter 25. Hazardous Materials: Motor Vehicle Brake Friction Materials 

We thank everyone who participated in the workshop and provided comments on our informal 

proposed draft regulations.  Because many of the comments were similar, we decided to provide one 

response document to address a summary of the comments rather create separate responses for each 

commenter.  Some comments are grouped under a general topic heading while other comments will be 

addressed by the draft regulation section that the comment affects.  

 Reciprocity Agreement1,2 

The authorizing statute Health and Safety Code section 25250.55 defines the classes for motor vehicles 

that are exempt from this law and thus, from the reach of these regulations.  The department does not 

have the authority to state that a brake pad that complies with the State of Washington law and 

regulations is deemed to comply with the California statute.  Essentially a reciprocity agreement would 

be stating that if a person complies with the State of Washington’s exemptions, then they will be 

deemed to have complied with exemptions under California’s statute.   

Under well-established principles of the proper exercise of rulemaking authority granted to 

administrative agencies, the implementing regulations may neither expand nor shrink the scope of the 

authority conferred by the authorizing statute.  The department cannot include “reciprocity” into the 

regulation because it would enlarge the scope of the statute.  The department does not have an 

authority section that allows the department to take such action.  If the legislature wanted additional 

exemptions in the statute, they could have included them in the statute, or provided an authority 

section in the statute to allow a regulation to expand the exemptions section of the law.  Since the 

legislature did neither, the department cannot add them to a regulation indirectly. 

Retroactive Application of the Regulations3 

The department will not have retroactive application of the regulations.   The department will adjust the 

effective date at the time the regulations are submitted to the Office of Administrative Law for formal 

rule making.  

Not Including the Date of Publication on SAE Standards4 

We received several comments asking that the year of publication be removed in the reference section 

for the SAE standard J866:2012.  California Administrative Code, title 1, section 20 specifies the format 

requirements to be used for “incorporation by reference”.  A copy of the section is provided in Appendix 

A.   Since California Administrative Code, title 1, section 20 requires the document to be identified by 

title and date of publication or issuance, the citation for SAE J866:2012 will not be changed since it 

would be unclear which version of J866 a person is required to comply. 
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Inclusion of Harmonized Sell-Through Timelines5,6,7,8 

The department received several comments suggesting the language below be added to the draft 
regulations:  

 Brake friction material manufactured prior to January 1, 2021 containing greater than 5.0% 
copper and its compounds by weight may be sold for use or offered for sale in light duty motor 
vehicles until January 1, 2031;  

 Brake friction material manufactured prior to January 1, 2025 containing greater than 0.5% 
copper and its compounds by weight may be sold for use or offered for sale in light duty motor 
vehicles until January 1, 2035;  

 Brake friction material manufactured prior to January 1, 2021 as part of an original equipment 
service contract.  

   
Along with the suggested language above, the definitions listed below were also suggested: 

 “Brake friction material manufactured as part of an original equipment service contract” means 

brake friction material that: (a) Is provided as service parts originally designed for and using the 

same brake friction material formulation sold with a new motor vehicle and there have been no 

changes to the original design of the service part's brake friction formulation; or (b) Is 

manufactured as part of a contract between a vehicle manufacturer and a brake friction 

material manufacturer that requires the brake friction material manufacturer to provide brakes 

with the identical brake friction material formulation to those that originally came with a new 

motor vehicle, and the brake friction material manufacturer only sells these parts directly to the 

vehicle manufacturer. 

 “Brake friction material manufactured for the vehicle aftermarket” means brake friction 

material that meets the environmental compliance requirements and is installed on a vehicle as 

a replacement part that may not be the same brake formulation as the original equipment 

manufacturer or original equipment service contract brake friction material. 

 “Inventory Run-Off” means is a period of time (10 years) the Aftermarket brake friction 

materials in inventory may be sold in California and Washington state after the 2014, 2021, and 

2025 timelines. 

The suggested language above regarding the exemptions provided in the statute is rewriting sections of 

the California statute which is outside our regulatory authority.   The affected sections of the statute, 

Health and Safety Code (HSC) section 25250.50(e), 25250.55(g) and 25250.55(h), are deemed to be clear 

in their meaning such that a “regulation” is not needed to interpret, implement, make specific or govern 

the procedure of those sections.       

Harmonization of the Product Marking and Package Labeling9,10,11,12,13,14,15 

Based on the comments received, the department will include language so that the “mark of proof of 

certification” is a two-part marking system similar to one used the State of Washington.  Section 

66275.7 will be revised to add language on a certification mark used on the packaging (e.g., packaging 

logo).  In the past, the department has stated the packaging logo is optional and not required as part of 
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the mark of proof of certification, comments from stakeholders from the industry associations and non-

government organizations have requested a two-part marking system to ensure a consistent logo is 

used.  A packaging logo will allow the public and retail businesses a quick and easy way to identify parts 

certified as compliant with HSC section 25250.51, 25250.52, and 25250.53.  Incorporating the packaging 

logo as part of the marked proof of certification will be considered part of “adopting certification 

procedures for brake friction materials” under HSC section 25250.60(a).  The packaging logo will be 

consistent with the one used in the State of Washington to reduce the impact associated with marking 

on the brake friction material industry.   

A new section will be added for “environmental compliance marking” and will contain suggested 

marking requirements for brake friction material that meet the conditions in HSC sections 25250.55(g), 

(h), and (i).  The “environmental compliance marking” section will not contain language regarding an 

exemption mark.  When SAE J866:2012 was modified, the standard did not list an environmental 

compliance mark for exempt materials since the California and the State of Washington statutes varied 

in this area.  To prevent any additional confusion in the supply chain, the department will not be 

introducing an environmental compliance mark for brake friction material that meets the exemptions in 

California.  As discussed in the reciprocity section above, the department cannot adopt the State of 

Washington exemptions since that is outside the department’s authority.  The exemptions defined in 

Health and Safety Code (HSC) section 25250.55 are deemed to be clear in their meaning such that a 

“regulation” is not needed to interpret, implement, make specific or govern the procedure of those 

sections.  Because the exemptions are clear, the exemption section does not provide authority for the 

DTSC to enlarge its scope.  Any brake friction material marked with “WX” or “X” will not be acceptable in 

California unless it is used in an optional field of the format specified under SAE J866:2012 or on another 

location on the brake pads. 

Alternatives Screening (HSC section 25250.56)16,17,18 

Several comments requested more clarity on the alternative screening process which is not addressed in 

the draft regulations.    The alternative screening process was not included in this rulemaking since the 

statute allows the industry to perform the alternative screening using the tools of their choice, therefore 

it is clear that the legislature did not intend for the DTSC to write regulations defining the process.   

The department is willing to discuss with the industry on the current practices used for evaluating 

materials, and the criteria and assumptions used in their decision making process for materials 

selection.   

Enforcement (HSC section 25250.62)19 

The department did not include regulation language on enforcement since the statute clearly outlines 

the steps that will be taken under HSC section 25250.62.  
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Comments Grouped by Section of the informal Draft Regulations 

Definitions (66275.1)20,21 

To increase clarity in the draft regulation language, the full text definition of “manufacturer” in HSC 

25250.50.50(e) will be included.  The definition will be added as follows: 

“Manufacturer”, except where otherwise specified in HSC 25250.50 through 25250.65 means: 

(1) a manufacturer or assembler of motor vehicles or motor vehicle equipment, and (2) an 

importer of motor vehicles or motor vehicle equipment for resale.  A “manufacturer” includes a 

vehicle brake friction materials manufacturer. 

To increase clarity in the draft regulation language, the definition for “motor vehicle” and “vehicle” will 

be added as follows: 

“Motor vehicle” and “vehicle” means a device by which a person or property may be propelled, 

moved, or drawn upon a highway, excepting a device moved exclusively by human power or used 

upon stationary rails or tracks. 

To increase clarity in the draft regulation language, the definition for “testing certification agency” will 

be added as follows: 

“Testing certification agency” means a third-party testing certification agency that is utilized by a 

vehicle brake friction materials manufacturer and that has an accredited laboratory program that 

provides testing in accordance with the certification agency requirements that are approved by the 

department.  The term “registrar” is used by the industry when referring to this entity. 

“Accredited laboratory” and “certified laboratory” mean a laboratory that meets the requirements in 

66275.5. 

The term “edge code” will be removed from the definitions section and any reference to “edge code” 

will be replaced with “marked of proof of certification”, or will be removed. 

Self-Certification of Compliance (66275.3)22,23,24 

Section 66275.3(a)(1) will be modified to read as follows: 

(1) Step 1:  Submit a sample of each brake friction material that is representative of 

manufactured products for laboratory testing.  A manufacturer of brake friction material 

shall submit a sample of a brake friction material to a laboratory approved by the testing 

certification to perform testing in accordance with California Code of Regulations, title 22, 

section 66275.5. 

The following language shall be removed from the draft regulations: 

 “A manufacturer may use the same certification document to certify compliance with other 

state’s laws regulating the content of brake friction material.  If a manufacturer chooses to 
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create a single certification document for multiple states, they may add additional language to 

the statement, as required by those states, however any additions shall not alter the meaning or 

effect of the statement above.”   

The declaration statement in 66275.3(a)(5)(B)(2) is an example and will be modified as follows: 

I, the undersigned, on behalf of the above named Company, approve, assert, and certify as true 

and accurate all information shown in this document. I hereby assert that the friction materials 

bearing the marked proof of certifications set forth in this certification document are 

substantially identical to the products submitted for testing and meet the requirements of all 

applicable codes, regulations, rules, and laws including those specified in the addendum below. I 

hereby authorize [testing certification agency name] to publicly post all information required to 

be made public by any United States laws in accordance with the law and any written contracts 

between [testing certification agency name] and the Company specified above. I hereby assert 

that all test results used to issue this self-certification comply with all requirements of the law 

and any contracts between [testing certification agency name] and the Company specified 

above. Company agrees that [testing certification agency name] shall have no liability to 

Company or any third party with respect to release of the above referenced Company data to 

any government agency with the legal authority to receive such data. I hereby assert that I have 

the authority to make this authorization and assertion on behalf of the Company specified 

above. Any written modifications to this Affidavit section are not acceptable and invalidate this 

self-certification. This document shall serve as proof of self-certification as required by Health 

and Safety Code sections 25250.60 subdivision (c)(2), subdivision (e)(2), and subdivision (g)(2).  

Addendum 

The undersigned hereby attests to compliance with the following state laws: 

Health and Safety Code sections 25250.50 et. seq. 

The self-certification process outlined in 66275.3 has been harmonized with the State of Washington 

Better Brakes regulations.  The reader should not confuse harmonization with duplication.  The 

California regulations will not be a carbon copy of the State of Washington Better Brakes regulations.  

The self-certification process outlined in California’s regulations is similar to the State of Washington 

Better Brakes regulations and reflects the current process in place to certify brake friction material.  Any 

differences between the self-certification steps in California and the State of Washington regulations 

indicate a difference in the two state statutes.  One difference is the omission of the data transmittal 

step since the California statute does not require the testing certification agency to submit data to the 

department.  Since the department does not receive data on the certified brake friction material, we 

feel it is important to clearly state the responsibilities of the manufacturer, laboratory, and testing 

certification agency in this process.   
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Testing Certification Agency for Brake Friction Material (66275.4)24,25,26,27,28,29 

Several comments were received on the testing certification agency process.  There appears to be some 

confusion on the role of “testing certification agency” and the role of an “accredited or certified 

laboratory”.  The “testing certification agency” means a third-party testing certification agency that is 

utilized by a vehicle brake friction materials manufacturer and that has an accredited laboratory 

program that provides testing in accordance with the certification agency requirements that are 

approved by the department.  As part of 66275.4, the section describes the qualifications and 

information the department needs to review for potential testing certification agencies.   These 

organizations may have contracts with “accredited or certified laboratories” that meet the conditions 

listed in 66275.5. 

The department has attempted to identify other organizations that would meet the definition of a 

“testing certification agency” over the past few years.  These efforts included issuing a request for 

qualifications (RFQ) in February 2012, and contacting the American National Standards Institute (ANSI) 

to identify other organizations that meet the definition of a “testing certification agency”.  To our 

knowledge, no other state, including the State of Washington, has a program to accredit organizations 

to certify the material contents of brake friction materials.  If such programs exist, the department is 

interested in contacting these states. 

The department also developed guidelines for selecting a “testing certification agency” in 2013 which is 

available on our Web site.  Without regulations, the department cannot issue a letter or other document 

on whether an organization’s certification requirements are approved by the department.   

Another comment was on the issue of the functionality and utility of the NSF International Web site.    

This issue is outside the scope of the draft regulations.  The department is will forward the comments 

regarding the NSF Web site to NSF International. 

The following language will be added to: 

1. Section 66275.4(d) will be modified to include a 90-day period for notification of approval by the 

department. 

2. Add a new subsection under 66275.4(c)(2)(D): copy of the written procedures describing the  

quality assurance procedures for checking the testing results and rejecting testing results that 

are not within the quality control limits. 

3. Add a new subsection under 66275.4(c)(2)(D): copy of the procedure used to ensure every 

certified brake friction material formulation has a unique identification code. 

4. Add a new subsection under 66275.4(c)(2)(D): copy of the procedure regarding certification 

information on brake friction materials on their Web site.  This includes, but is not limited to, 

the list of certified materials, description of the certification procedures, date of the last update 

of the list of certified materials, description and graphics illustrating the mark of proof on the 

pad and packaging logo. 
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Certified Laboratories of Brake Friction Material (66275.5)24,26,27,30,31 

There appears to be some confusion on the requirements of an “accredited” or “certified” laboratory.   

To certify compliance, a manufacturer of brake friction material must ensure that its brake friction 

material is tested by a laboratory that is qualified and equipped for testing products in accordance with 

the SAE J 2975-2013, and maintains accreditation: 

1. To the ISO/IEC 17025:2005 by a lab accreditation body that is a signatory to the International 

Laboratory Accreditation Cooperation Multilateral Recognition Arrangement, as of the effective 

date of this chapter;  

2. By any accreditation body that is recognized by the National Environmental Laboratory 

Accreditation Program, as of the effective date of this chapter; or 

3. By the California environmental laboratory accreditation program, as of the effective date of this 

chapter. 

To clarify 66275.5(a), an “or” will be added between 66275.5(a)(1) and 66275.5(a)(2). 

An approval period of 90 days will be added to 66275.5(d) regarding notification of approval from the 

department. 

Testing Methodology for Brake Friction Material (66275.6)24,32,33 

66275.6(d) and (f) will be revised to so it reads “5.0% by weight of copper”. 

66275.6(d)(1) was added to harmonize with the State of Washington Better Brakes regulations.  

Marked Proof of Certification (66275.7)15,16,34 

Based on the comments received, the department will add a section on the “environmental compliance 

marking”.  As part of this section, a discussion will be included on the environmental compliance 

markings that will be associated with HSC sections 25250.55(g), (h), and (i).  The section will not contain 

language regarding an exemption mark.  When SAE J866:2012 was modified, the standard did not list an 

environmental compliance mark for exempt materials since the California and the State of Washington 

statutes varied in this area.  As discussed in the reciprocity section above, the department cannot adopt 

the State of Washington exemptions since that is outside the department’s authority.   

The department suggests manufacturers use the more conservative environmental compliance mark 

when the California and the State of Washington statutes or regulations differ.   Manufacturers that 

wish to use the original equipment service contract exemption under the State of Washington 

regulations should be aware that the “WX” or “X” will not be acceptable in California unless  it is used in 

a location where the format has been specified as optional under SAE J866:2012.   

The department will revise draft language to include for a certification mark for use on the packaging for 

brake friction materials sold in California.  Although the California statute is silent on requiring a 

packaging logo as part of the mark of proof of certification, language will be incorporated to allow for a 
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two-part marking system.  A packaging logo, that is consistent with the logo used in the State of 

Washington, will allow the public and retail businesses a quick and easy way to identify parts certified as 

compliant with HSC section 25250.51, 25250.52, and 25250.53 by brake friction material manufacturers.  

Incorporating the packaging logo as part of the marked proof of certification will be considered part of 

“adopting certification procedures for brake friction materials” under HSC section 25250.60(a).  The 

added language will read as follows: 

66275.7(d) How shall the brake friction material packaging be marked? Brake friction material 

packaging shall be marked with a certification mark that is registered with the United 

States Patent and Trademark Office and is consistent with the packaging mark used in 

the State of Washington.  This packaging mark is intended to certify that the brake 

friction material contained in the package meets the requirements of Health and Safety 

Code section 25250.51, 25250.52, or 25250.53. Brake friction material packaging may 

be marked with a certification mark that is owned by an industry-sponsored registrar. 

 66275.7(e) When must brake friction material and its packaging be marked? On the effective 

date of these regulations, brake friction material and its packaging sold or offered for 

sale in California shall be marked with the mark of proof of certification.  

Extension Process (66275.8)35,36 

We will review the language and replace the term “brake pad and/or brake drum” to “brake friction 

material” unless the requested information is linked to brake pad and/or brake drum such as a part 

number. 

The department will consider adding the deadlines listed in the statute to the draft regulations language 

to aid the regulated community.  
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Appendix A 

California Administrative Code, title 1, section 20 “Incorporation by Reference.” 

(a) “Incorporation by reference” means the method whereby a regulation printed in the California 

Code of Regulations makes provisions of another document part of that regulation by reference to 

the other document. 

(b) Material proposed for “incorporation by reference” shall be reviewed in accordance with 

procedures and standards for a regulation published in the California Code of Regulations. Except 

as otherwise specified in section 11 of these regulations, OAL shall not review material proposed 

for “incorporation by reference” for compliance with the applicable standards of Government 

Code section 11349.1 when a California statute or other applicable law specifically requires the 

adoption or enforcement of the incorporated material by the rulemaking agency. 

(c) An agency may “incorporate by reference” only if the following conditions are met: 

(1) The agency demonstrates in the final statement of reasons that it would be cumbersome, 

unduly expensive, or otherwise impractical to publish the document in the California Code of 

Regulations.  

(2) The agency demonstrates in the final statement of reasons that the document was made 

available upon request directly from the agency, or was reasonably available to the affected 

public from a commonly known or specified source. In cases where the document was not 

available from a commonly known source and could not be obtained from the agency, the 

regulation shall specify how a copy of the document may be obtained.  

(3) The informative digest in the notice of proposed action clearly identifies the document to be 

incorporated by title and date of publication or issuance. If, in accordance with Government 

Code section 11346.8(c), the agency changes the originally proposed regulatory action or 

informative digest to include the incorporation of a document by reference, the document 

shall be clearly identified by title and date of publication or issuance in the notice required by 

section 44 of these regulations.  

(4) The regulation text states that the document is incorporated by reference and identifies the 

document by title and date of publication or issuance. Where an authorizing California statute 

or other applicable law requires the adoption or enforcement of the incorporated provisions 

of the document as well as any subsequent amendments thereto, no specific date is required.  

(5) The regulation text specifies which portions of the document are being incorporated by 

reference.  

(d) If the document is a formal publication reasonably available from a commonly known or identified 

source, the agency need not provide six duplicate copies of the document under Government 

Code section 11343(c). 
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(e) Where a regulation which incorporates a document by reference is approved by OAL and filed 

with the Secretary of State, the document so incorporated shall be deemed to be a regulation 

subject to all provisions of the APA. 
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