
From: Abe Weitzberg
To: Rohlfes, Larry@DTSC
Cc: Kracov, Gideon@DTSC; Campbell, Arezoo@DTSC; Vizzier, Mike@DTSC
Subject: Hirsch emails
Date: Wednesday, September 21, 2016 4:36:22 PM
Attachments: Meeting Notes 10072008.pdf
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Larry,
Attached is a small representative set of Hirsch emails that illuminate his excessive influence on the
SSFL cleanup. You can note the inclusion of references to several community members who spoke at
the September 20, 2016 IRP meeting at Chatsworth DTSC, as well as many elected officials and their
staffers. Please add these emails to the IRP website, perhaps in a single master file. There are
references to SB-990, Superfund listing, the EPA TASC, and CAG requests in the context of ongoing
negotiations with the RP’s and pulling strings at the offices of elected officials.
 
There are many more emails to come as well as other relevant documents. The excessive influence
of Dan Hirsch in the conduct of the SSFL cleanup is well documented and future similar special
interest or political influence is something to be avoided by DTSC if it is to effectively protect the
California public.
 
Thanks,
Abe
 
 
______________________________
Abe Weitzberg      phone: 818-347-5068

mailto:aweitzberg@att.net
mailto:Larry.Rohlfes@dtsc.ca.gov
mailto:Gideon.Kracov@dtsc.ca.gov
mailto:Arezoo.Campbell@dtsc.ca.gov
mailto:Mike.Vizzier@dtsc.ca.gov















































































































































































































































































































































































































































































































































































































































































































































Norm,

1.  For what purpose is your document?  I thought no decision had been made 
yet to go back to Boeing regarding its Christmas Tree counter to your simple 
proposal.

2.  I remain uncomfortable with this being characterized as the RPs vs. 
Hirsch, with the implication that the state doesn't have problems with the 
Christmas Tree, only Hirsch.  The issues I raised are concerns I would think 
the state would have as well.  Indeed, the Boeing response is in effect a 
repudiation of your proposal.  I would think the state would stick to its 
proposal--which you had previously indicated the RPs had expressed support 
for--perhaps with some possible limited modifications as we had discussed.

3.  Until 1 and 2 above are addressed, I am not in a position to identify 
revisions to your attempt at summarizing my concerns.

Dan



On Jul 21, 2009, at 1:09 PM, Norm Riley wrote:

> May be a short meeting.  Please look at the attached and let me know 
> if I have accurately captured your fundamental thoughts on each point.  
> Thanks.
>
> Norm
>
>>>> Daniel O Hirsch <cbghirsch@aol.com> 7/21/2009 12:46 PM >>>
> FYI, Just got a call from Allen Elliott and Merrillee Fellows saying 
> they will not be attending the Work Group next week.  Claim there is a 
> conference on climate change in DC they want to attend.  GSA had 
> previously reversed itself and said it also will not attend.
> <SSFLPROPOSAL2.doc>







From: Movassaghi, Maziar
To: Hirsch, Daniel O
Subject: Re: RESPONSE REQUESTED: Santa Susanna Field Lab Cleanup
Date: Thursday, August 06, 2009 1:03:54 PM


Dan:


I will call. I have a mandatory meeting for auditing requirements of stimulus dollars.


Maziar


Maziar Movassaghi
Acting Director
Department of Toxic Substances Control
1001 I Street, 25th Floor
Sacramento, CA  95814
916-322-0504


>>> Daniel O Hirsch < CBGHirsch@aol.com > 8/6/2009 12:45 PM >>>
Maziar,


I have forwarded your email to Geoff Fettus at NRDC.


Aspects of your email are very troubling to me.


This situation is about to explode.


I would appreciate it if we could speak about the matter by phone.


I am back in Santa Cruz after a long time in LA, reachable at 831 336 
8003.


Dan
On Aug 6, 2009, at 12:06 PM, Maziar Movassaghi wrote:


> Dan:
>
> I did not know whom at NRDC to forward this too. Can you please 
> forward this email and let me know whom we should expect to hear from?
>
> Thanks,
> Maziar
>
>
> Maziar Movassaghi
> Acting Director
> Department of Toxic Substances Control
> 1001 I Street, 25th Floor
> Sacramento, CA  95814
> 916-322-0504
>
>
>>>> Maziar Movassaghi 8/6/2009 12:02 PM >>>



mailto:MMovassa@dtsc.ca.gov

mailto:CBGHirsch@aol.com





> To All:
>
> Prior to the July 29th Working Group meeting, we shared with you all 
> a new approach to reach an agreement to clean up the Santa Susanna 
> Field Lab. This new approach would eliminate risk assessment, and 
> require that clean up standards be to the higher of background 
> concentrations, detection limits or RBSLs/PRGs consistent with SB 
> 990. The initial indication from all parties has been that this 
> approach can work; however, key details will need to be negotiated.
>
> The Santa Susanna Field Lab is a high priority project for the State 
> of California. Even in the face of furloughs and budget reductions, 
> the State is fully committed to moving expeditiously to enter an 
> agreement that reflects this new approach. We will start with an 
> initial meeting on Thursday, August 13th, and then commence twice-
> weekly conference calls or face-to-face meetings, in order to 
> finalize an agreement in principle no later than September 10th.  I 
> understand that the implementation mechanisms for this new approach 
> might be different for different respondents (consent order versus 
> consent decree). However, since both documents must be fully 
> harmonized, we need all parties to attend these meetings.  In 
> addition to representatives of DTSC, Cal/EPA, and the respondents 
> (Boeing, NASA, and DOE), the other participants will include 
> representatives from the Committee to Bridge the Gap, NRDC, and 
> possibly others.
>
> I ask that by 3PM PDT on August 11th, (a) you confirm your 
> availability for August 13th, (b) your preference for an 11AM PDT or 
> 1PM PDT meeting time on the 13th, and (c) your commitment to 
> finalizing the principles of the new agreement by September 10th.  
> We will also provide for teleconferencing to ensure access by all on 
> the 13th. The meeting location will be in the CalEPA Building, 
> Sacramento for those making travel plans. The State of California 
> will present what we believe to be the essential technical and 
> regulatory elements of the new approach on the 13th.
>
> Please feel to contact me if you have any questions.
>
> Maziar
>
>
>
> Maziar Movassaghi
> Acting Director
> Department of Toxic Substances Control
> 1001 I Street, 25th Floor
> Sacramento, CA  95814
> 916-322-0504
>








From: Daniel O Hirsch
To: Brausch, Rick
Subject: Re: telcon today w Louise & me?
Date: Monday, March 30, 2009 11:06:55 AM


Rick,


Yes.


The crisis that triggered all of this was the secret decision in 
December by EPA to pull the plug on all support -- technical, 
financial, leadership, energy -- from the SSFL InterAgency Workgroup 
(by the way, that is its formal title, not Community Workgroup).  This 
placed the entire continuation of the Workgroup at risk, as the RPs 
refused to fund it, saying they didn't like "getting beat up by 
Hirsch," but would fund a CAG.


But the larger issue was the effort by EPA to essentially withdraw all 
of its involvement and cooperation from the cleanup, with the 
exception of the radiation survey which EPA is being forced, against 
its will, by Congress to undertake.  EPA's pullback efforts have been 
an incremental problem during the Bush Administration, but has 
escalated in the last few months.  They want out.


The Workgroup had been established in the early 90s at the request of 
Congressman Gallegly to get deep involvement by EPA in this site.  DOE 
is a self-regulating entity that polluted its sites around the country 
through decades of ignoring the environmental laws of the nation and 
conducting its operations in secret.  EPA is the repository of 
environmental expertise.  So Gallegly got EPA to agree to convene and 
chair an InterAgency Workgroup, with community participation, and 
provide EPA technical expertise and coordination to the cleanup effort.


This involved things like having Gregg Dempsey from the EPA national 
rad lab overseeing the radiation survey of the nearby Brandeis Camp 
and the Sage Ranch park and critique DOE's onsite radiation survey (a 
piece of junk) which led to DOE having to abandon the prior work.  DOE 
didn't like EPA's criticisms, and the two agencies were at loggerheads 
much of the time.  The community was critical of both agencies -- DOE 
for breaking its promises, EPA for being so weak in carrying out the 
task it had been assigned.


When the NPL listing issue arose, the EPA Region IX folks transferred 
SSFL internally from its RCRA division to new people at its CERCLA 
division; and things then got even worse for us.  If they couldn't get 
NPL listing, they would pull out entirely was the threat.


The community, long bruised, had minimal expectations.  So it focused 
on the biggest threat -- the shutting down of the Work Group.  But 
what it really wants, besides continuation of the Work Group, is for 
EPA to start acting in a cooperative fashion; providing the technical 
expertise long requested; helping move the cleanup along rather than 
impeding it.


So the crisis regarding EPA pulling the plug on the Work Group was 



mailto:CBGHirsch@aol.com

mailto:RBrausch@dtsc.ca.gov





part of a much larger picture:  EPA, DOE, NASA, and Boeing all working 
to resist 990, place roadblocks to getting the cleanup going, and 
hostility to the community and its health concerns.


The big task ahead is to get the federals--EPA, DOE, and NASA--to stop 
impeding the cleanup progress.  A strategy as to how to do that, given 
the new Administration in DC, is needed.


Dan
On Mar 26, 2009, at 6:37 PM, Rick Brausch wrote:


> I need to clarify something with you regarding the SSFL Community 
> Workgroup.  The discussions for the most part about the continuation 
> of the workgroup have been around the funding - from EPA or the 
> State or Boeing.  It was what Norm was negotiating for, and is the 
> message Linda carried to Administrator Jackson (even though her 
> letter was not specific as to the nature of the support she sought).
>
> A distinction this is catching my eye, most specifically in Asm 
> Brownley's letter, although you may have been saying it all along 
> and I missed it, has to do with more than just funding, but EPA's 
> involvement. Asm Brownley's letter makes reference to her 
> disappointment that EPA is ending its administrative and oversight 
> role, even though it has agreed to interim funding.  My initial 
> reaction to her statement centered on the short term nature of the 
> funding arrangement EPA has made using DOE's funds.  On careful 
> reading, it seems to me that I may have been too focused on the 
> money, and not on other substantive issues - EPA's administrative 
> and oversight role of the Working Group.  I know that Norm has 
> committed DTSC to the continuing administrative and oversight role 
> using EPA/DOE's money, but my question:
>
> Does DTSC's assumption of the administrative and oversight role for 
> the Working Group pose a problem, or at least not solve the problem 
> being raised?  As I perceive it, the Working Group with EPA running 
> it is a different animal than the Working Group with DTSC running 
> it.  Can you tell me if we've missed the mark here?  Should we have 
> been asking and pushing EPA for something more than just money?
> Thanks





























































From: Daniel O Hirsch
To: Brausch, Rick
Subject: consent order
Date: Tuesday, March 31, 2009 10:49:26 AM


Rick,


If you have a moment to give me a call at some point [831 336 8003] 
I'd appreciate it.  I don't understand quite the purpose of the 
meeting on the 9th to which Linda has invited me.  Sheila was under 
the impression I will have a chance to review in detail the text of 
the draft and comment.  Linda's email however refers to me coming to 
Sacto to a meeting to update me on status.


Dan
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From: Daniel O Hirsch
To: Adams, Linda; Movassaghi, Maziar
Cc: Zwarts, Patty; Brausch, Rick
Subject: Consent Order
Date: Tuesday, June 02, 2009 8:35:03 PM


Dear Linda and Maziar,


I understand that what is planned to be the last negotiating session among Boeing, NASA, 
DOE, and the state before tentatively approving the draft Consent Order, subject to a public 
comment period, is to occur June 9.  Not having been able to see the text, I am unable to 
provide any informed suggestions, but I did want to call to your attention three key issues that 
may or may not be issues in the draft.


1.  We have been assured that the Consent Order binds the RPs (Boeing, NASA, DOE) to 
comply fully with SB990.  However, the RPs submitted to DTSC in April a "Feasibility Study 
(FS) Work Plan" that they assert reflects the upcoming revised Consent Order and which in 
fact appears to suggest that they believe they do not have to comply with 990.  In that FS 
Work Plan, http://www.dtsc-ssfl.com/files/lib_feasibilitystudy/feasibilitystudywork/Feasibility
 Study Work Plan April 2009.pdf, the RPs list the laws and regulations that they must comply 
with.  SB990 is not included.  (see in particular p. 3-9)


Instead, they cite to other provisions in Chapter 6.8 of the Health & Safety Code, section 
25356.1.5, which generally references following standards at least as strict as the federal 
National Contingency Plan (federal Superfund).  They call out in particular 25356.1, without 
describing it; it states that cleanup standards will be based upon expected land use.  SB990, 
however, is explicit:  for SSFL, the land use scenario must be either the rural residential 
(agricultural) or suburban residential, whichever is more protective (almost always the ag 
scenario).  They ignore that requirement.


You will recall that in the fall the RPs tried to get SSFL placed on the federal Superfund list 
before Bush left office, in the belief that so doing would result in a less protective land use 
scenario being used and less cleanup being required.  That effort was unsuccessful.  It would 
appear from the FS study that they are trying to argue that the Consent Order merely requires 
them to follow federal Superfund requirements, not SB990's specific requirements for SSFL.  
(see also p. 3-14)


This evasion of SB990's requirements is reinforced on p. 2-2, in which they say the exposure 
scenarios include only a current trespasser, industrial worker, and future hypothetical resident 
and recreator, leaving out the ag scenario required by SB990.  Similarly, on p. 4-1, they say 
the response actions they will consider for the contaminated soil includes institutional controls
 such as "access restrictions, monitoring, and land use restrictions."  This is barred by SB990, 
which does not permit avoiding cleanup to the ag standards simply by declaring the land will 
not be used for ag/rural residential purposes.


I would urge that the Consent Order be carefully reviewed to see if indeed the RPs have 
managed to insert language that they can point to as requiring consistency with federal 
Superfund guidance even if it conflicts with SB990; that cites to section 25356.1 rather than 
990 itself (commencing with 25359.20); or that somehow implies land use restrictions can 
negate 990's cleanup requirements.  I am particularly concerned that references may be 
purposely oblique in the Consent Order, but upon deeper scrutiny turn out to imply not having 
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to use the land use scenario, EPA's defaults, and other requirements in 990.


These concerns are reinforced by the "Fact Sheet" submitted by GSA on behalf of itself, DOE,
 and NASA to Congressional staff a few weeks ago, that claims 990 is pre-empted by the feds 
and they don't have to comply; have notified Justice Dept.; and will sue to overturn 990 if they
 don't get their way in the Consent Order.  This is at great variance to DOE's commitment to 
Senator Boxer in September testimony to strictly comply with all state laws and NASA's 
similar promise to fully comply with 990 made as recently as last week.  If the Consent Order 
binds the RPs to full compliance with SB990, we should not be seeing either the claims made 
in the FS Work Plan or the "Fact Sheet."  Since the latter documents contradict the promises 
made about strict compliance, there is a question about good faith negotiation over the 
Consent Order, and very careful scrutiny of all of its language is in order.


2.  I understand that there may be citations in the Consent Order draft requiring the state to 
follow certain specified guidance documents and even computer models.  One has to be very 
careful here.  Some guidance that the RPs have previously cited turned out to be long-
discarded EPA guidance overridden and contradicted by EPA's preliminary remediation goals 
(PRGs) as cited in SB990.  For example, some guidance or computer programs that the RPs 
have previously cited include land use assumptions that contradict the default assumptions in 
EPA's PRGs and the requirements of SB990.  Citing to that guidance would arguably put the 
state in the position of being said by the RPs to have agreed to negate 990.  


The RPs may also have inserted references to documents that suggest permitting averaging 
contamination over wide areas.  This would be troubling, as it could permit high levels of 
contamination be left in place at one location because other locations significant distance away
 were clean.


There is no reason to cite to specific guidance, or guidance at all.  Guidance is just that, 
guidance; it is not regulation or law, and regulators are free to depart from it if they have 
reason to do so.  And most of what the RPs referred to in the past as guidance is not even 
guidance (e.g., instead are computer programs) and not in effect (e.g., having been replaced by
 newer guidance such as EPA's PRG documentation cited in 990.)  Nor should the state want 
to bind itself in a Consent Order to any particular guidance, which can change and evolve over
 time.  But mostly I am concerned that by referencing certain guidance, the RPs may feel they 
have succeeded in contradicting requirements in 990 which with the guidance conflicts.  Law 
trumps guidance, not the other way around.


3.  And of course there is the tolling matter.  An agreement to comply with SB990--even if the
 Consent Order makes that crystal clear without contradiction, a matter I worry about--is 
essentially worthless if the parties insist on the right to break out of the agreement at any 
moment they wish, and even to challenge the state law beyond the expiration of the statute of 
limitations.  That is no agreement at all.  And it would leave a gun perpetually to the head of 
the DTSC Director, so that every single directive given to remove any particular contaminated
 , revise a report, take a measurements, etc. would be subject to the RPs saying "No," and 
threatening to break out of the Consent Order and challenge 990, no matter how long after the 
passing of the statute of limitations.


A commitment to comply with SB990 must be a binding commitment, not a promise today 
that can be broken with impunity tomorrow.







I continue to believe, given the behavior of the RPs in the FS Work Plan and the "Fact Sheet," 
raising questions about their promises to Congress and others to comply with state law and 
their good faith in the Consent Order negotiations, coupled by their resistance to permitting 
consultation by the Secretary with whomever she wished during these negotiations, indicates it
 is likely the issue may need to be escalated to Congressional representatives and senior 
Obama Administration officials to get DOE and NASA to live up to their commitments and to 
comply with the recent Obama directive to not claim pre-emption in any but the rarest of 
cases.  The lower level people at DOE and NASA may need to hear from people considerably 
higher up in order to get these matters resolved.


Best wishes,


Dan








From: Daniel O Hirsch
To: Brausch, Rick; Movassaghi, Maziar
Subject: consent order, alternative
Date: Wednesday, July 22, 2009 10:05:31 AM


Maziar and Rick,


1.  I've been thinking about the situation, and wonder whether one 
doesn't want to post ASAP, certainly before the Work Grp meeting, the 
current draft of the Consent Order and a brief summary of the state's 
suggested alternative (the simple cleanup to background or detection 
limit and eliminate the time-consuming rick assessment stuff that 
wouldn't be needed) without the Christmas tree proposed by Boeing, and 
start getting comments.  The reason I suggest this is because I can't 
make any judgment whether we should be pressing DOE and NASA from 
above to sign the Consent Order, without knowing what is in it; can't 
know whether one should focus on simply adding the simple alternative 
to the existing Order.  The posting can say draft new Consent Order 
may still get some revisions if one is to move forward with it; if so, 
those too would be posted for comment.  What do you think?


2.  Talked to Waxman's office yesterday.  Without making binding 
commitments, I got the impression they are prepared to go high up to 
fix this if asked.


3.  Norm has sent me a write-up of his summary of my purported 
concerns about the Christmas tree, asking me to confirm.  I don't 
understand why, except that he probably plans to go ahead and transmit 
that to the RPs.  I thought no decision had been made to do that, and 
I of course don't like this characterized as PRs vs. Hirsch, with 
implication that what the RPs want is OK with the state.  Let me know 
what should I do.


Dan
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Brausch, Rick@DTSC


From: Brausch, Rick <RBrausch@dtsc.ca.gov>
Sent: Thursday, July 21, 2011 11:30 AM
To: Hirsch, Daniel O
Subject: Re: Side by Side Table


I'll work on it. 
 
>>> Daniel O Hirsch < cbghirsch@aol.com > 7/21/2011 11:28 AM >>> 
Thanks.  I think they need to add the backyard garden to the suburban residential, which is standard and whichis part of 
the basis for the EPA rad PRGs on suburban residential. 
On Jul 21, 2011, at 11:23 AM, Rick Brausch wrote: 
 
> Per our conversation. 
> 
> According to our toxicologist, the rrRBSL values include exposure to  
> fruits & vegetables plus all the other SB990 dietary pathways.  The  
> Suburban Residential exposures did not include backyard gardens, just  
> the direct contact pathways listed in Note B. 
> 
> We are working on updating the RL columns ‐ this version predated the  
> lab selection process information that has been/is being revised. 
> <Side‐by‐Side RBSL Comparison Tbl_dvg_2011‐06‐03.xlsx> 
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Brausch, Rick@DTSC


From: Daniel O Hirsch <CBGHirsch@aol.com>
Sent: Friday, July 30, 2010 2:24 PM
To: Brausch, Rick
Cc: ladams@CalEPA.ca.gov; lwalden@CalEPA.ca.gov; pattyz@CalEPA.ca.gov
Subject: Re: DOE/Triay


I agree not a good idea to send a letter to EPA unless one has worked out in advance what kind of answer one would 
get. 
I share your frustration.  The whole thing is pretty silly‐‐DOE demanding a detailed protocol on how to do something 
that is elementary‐‐if it exceeds your cleanup standard, you remove it.  And you of course provided a more detailed 
protocol than did they, one you worked out with EPA personnel. 
On Jul 30, 2010, at 2:15 PM, Rick Brausch wrote: 
 
> The frustration I have is that the level of detail I provided in my  
> document actually exceeded the level of detail in the document they  
> prepared and shared that was authored by their man Nick Ceto. My sense  
> is that because it's not all packaged neatly under the heading of an  
> EPA guidance document that can be directly referenced, it doesn't fit  
> Triay's formula. 
> 
> I could try sending the documents/notes we got from EPA directly to  
> Dr. Triay, or I could set up a note that Secretary Adams could send,  
> in the spirit of trying to facilitate quick resolution of the  
> remaining issues.  I'm also open to sending a letter to EPA asking the  
> explicit question.  However, my main fear in sending a letter to EPA  
> management is that you never know what you get back, or when it comes. 
> 
> I'll confer with Patty on Monday to see what might work best. 
> Rick 
> 
>>>> Daniel O Hirsch <CBGHirsch@aol.com> 07/30/10 1:53 PM >>> 
> JOINT PROTECTIVE AGREEMENT PRIVILEGED MATERIAL 
> 
> Rick, 
> 
> 1.  You said you wanted to check for the past written statements from  
> EPA you had previously forwarded to Marcinowski on "not to exceed" 
> being consistent with EPA practice.  I have excerpted key parts of  
> your March 18 email to Frank below.  See the explicit statements you  
> transmitted from Walker:  "Yes, not‐to‐exceed is a valid approach for  
> conducting a CERCLA remedial cleanup. This approach is consistent with  
> EPA practice....EPA has used the not‐to‐exceed approach at numerous  
> sites."  And from Dempsey:  "We have used not‐to‐exceed numbers on  
> several occasions on our Superfund sites, especially those classified  
> as 'removal sites' under CERCLA."  Walker is the EPA HQ person in  
> charge of radiation cleanup standards for CERCLA and Dempsey is the  
> senior science advisor in charge of the technical aspects of EPA's  
> radiation work at SSFL.  Note that you didn't cc Triay and it is not  
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> clear she ever saw the written EPA statements. 
> 
> 2.  I am told by Stuart that it is not out of the question for us to  
> be able to get a letter from EPA management at HQ confirming "not to 
> exceed" as a standard, acceptable practice.  ,   Dempsey says he could 
> offer to do a White Paper on it if that was needed. He says Region IX  
> doesn't have experience with "not to exceed,"  so best if he does it,  
> as he is at the National Rad Lab deals with all regions. 
> 
> The issue is what is it that Triay thinks she needs‐‐something in  
> writing that says more than "we are comfortable" (language used by the  
> region about the protocol that she seems to have latched onto), but  
> instead says "not to exceed is a common EPA practice acceptable to  
> EPA."  Or is she insisting on a 100‐page Work Plan worked out between  
> DOE and EPA about every detail of the cleanup, e.g., dust abatement,  
> excavation equipment specs, etc.?  Even EPA says that isn't needed  
> prior to reaching a settlement agreement.  The EPA language she has  
> focused on (the first sentence) continues with two additional  
> sentences saying such technical workplans don't need to be done until  
> after the settlement is signed:  "EPA also has a variety of  
> recommendations on technical issues that would need to be worked out  
> when the parties decide to start working on the technical workplans 
> for cleanup action and soil confirmation sampling.   EPA will leave it 
> up to the parties to decide the timing on when to work on those issues 
> (i.e. now or after a signed settlement).   Where there is a good 
> working relationship between parties, it is common to work out the  
> technical details after a signed settlement is achieved." 
> 
> I ju   I just don't understand what Triay's issue is, if other than 
> delay:  Does she want to be able to tell Chu that the "not to exceed" 
> approach is acceptable practice for EPA?  Does she want guidance when  
> none exists?  Does she want to tell Chu that EPA has signed off on  
> every detailed aspect of the cleanup, far beyond the "not to exceed" 
> matter?  The whole deal seemed so simple:  EPA to determine background  
> and what is above background, and DOE to remove the latter, with EPA  
> confirming they succeeded.  Since it is EPA determining background and  
> what is above background, by definition the approach will be  
> consistent with EPA guidance and practice. 
> 
> So, I guess we can try to get from Triay on Tuesday (if she is to be  
> on the call?) clarification of what she wants:  a written statement  
> from EPA that "not to exceed" is a standard approach used by and  
> acceptable to EPA, and whether she has seen the written statements to  
> that effect by Walker and Dempsey.  If those are insufficient for her,  
> from whom does she insist the statement be (HQ management, a statement  
> from Walker/Dempsey transmitted by the region, a Dempsey "White  
> Paper")?  But if she insists on delaying any agreement on cleanup  
> standards until detailed technical WorkPlans have been prepared on how  
> to do each aspect of the cleanup, then I think we have to have  
> political allies weigh in, since that is clearly just a stalling  
> tactic that would make the deal impossible to reach in any reasonable  
> time frame and a condition not put forward when she offered the deal. 
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> Getting the letter from EPA management wouldn't be easy, and I really  
> wouldn't want to go that route unless necessary.  She has written  
> statements from the two key EPA experts already, and the protocol  
> prepared was done with one of them, with the authorization of the  
> Region.  And there have been one or two meetings between DOE and  
> Dempsey and Walker, that made this all clear.  So I think one should  
> push back.  But if she refuses to budge, but wants something in  
> writing that "not to exceed" is standard EPA practice so she can  
> provide it to Chu, then perhaps there is a place to go.  But if she  
> wants months of negotiations over the technical details of cleanup  
> WorkPlans, then that is pure obstruction to a deal and one will, in my  
> view, have to escalate higher up.The other question is whether she  
> needs to be nudged from higher up prior to Tuesday to be reasonable  
> and find a way to close or if one must wait to see the outcome of  
> Tuesday and if there will be enough time thereafter; and whether there  
> needs to be contact with Montgomery before Tuesday to try to prevent  
> things going further awry. 
> 
> I am very conscious of the clock ticking, from several directions. 
> The longer we hold off asking our allies for assistance the more  
> difficult it becomes.  (e.g., Congress goes out for a month recess  
> late next week.) 
> 
> Excerpts of your March email, which included Walker and Dempsey  
> emails, are pasted below. 
> 
> Dan 
> ************ 
> From: "Rick Brausch" <RBrausch@dtsc.ca.gov> 
> Date: March 18, 2010 7:30:23 PM PDT 
> To: <Frank.Marcinowski@em.doe.gov> 
> Cc: <cbghirsch@aol.com>,<ladams@CALEPA.ca.gov>, 
> <pattyz@CALEPA.ca.gov>, <Donald.Robinson@doj.ca.gov>, "Nancy Long"  
> <NLong@dtsc.ca.gov 
>> , <gfettus@nrdc.org> 
> Subject: Not To Exceed 
> 
> 
> Frank 
> As promised, attached you will find information that we were provided  
> by US EPA in response to Assistant Secretary Triay's request for  
> information about the State's proposed "not to exceed" approach listed  
> in the deal points.  One of the attachments was a response to a query  
> that I had sent, the other a response to a query by Dan Hirsch. 
> 
> As you can see, the use of "not to exceed" is not uncommon in cleanups  
> of all types.... 
> Rick 
> 
> *** 
> 
> 
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> From: Walker.Stuart@epamail.epa.gov 
> Date: March 16, 2010 11:00:18 AM PDT 
> To: "Rick Brausch" <RBrausch@dtsc.ca.gov> 
> Subject: [CONTENT] Re: Cleanup Approaches 
> 
> 
> Hi Rick, 
> 
> Yes, not‐to‐exceed is a valid approach for conducting a CERCLA  
> remedial cleanup.  This approach is consistent with EPA practice. 
> 
> It has been my experience that EPA has used the not‐to‐exceed approach  
> at numerous sites.  We have also often used the area averaging  
> approach at various sites. 
> 
> EPA does not have any finalized policy guidance for Superfund remedial  
> response actions that recommends either approach.  There is a draft  
> Superfund guidance on when to use not‐to‐exceed vs area averaging of  
> soil. 
> 
> 
> ‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ 
> 
> Begin forwarded message: 
> From: Dempsey.Gregg@epamail.epa.gov 
> Date: March 15, 2010 9:51:43 PM PDT 
> To: Daniel O Hirsch <cbghirsch@aol.com> 
> Subject: Re: Cleanup Question 
> 
> Dan, 
> 
> We have used not‐to‐exceed numbers on several occasions on our  
> Superfund 
> sites, especially those classified as "removal sites" under CERCLA.    
> On 
> those sites, we had negotiated a clean up level with the state, and if  
> we found areas exceeding those numbers, that soil was removed.  It  
> could be as small as a shovel full, but sometimes it might be as much  
> as a front‐end loader could hold in a small area.  In some cases, we  
> made repeated passes with a bulldozer, and used a mobile lab or sent  
> samples off for analysis to establish that we'd reached the goal.  A  
> bulldozer can get 4 ‐ 6 inches on a pass (with a skilled operator) and  
> it's a workable technique on sites where coring indicates an  
> inconsistent non‐homogeneous distribution.  We've used a step‐out  
> concept a few times, but most of the sites where this has occurred  
> have been sites where water has moved contamination around quite a bit  
> and they have generally been very non‐homogeneous. 
> 
> We've use this clean up concept on two Gulf Nuclear Services sites ‐‐  
> one in Odessa, TX, and another in Webster, TX where the primary  
> radioisotopes were Am‐241, Cs‐137, and Co‐60.  We've used this concept  
> on the Coastal Radiation Site in St. Gabriel, LA where Cs‐137 was  
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> spilled.  On both the Gulf Nuclear sites and the Coastal Radiation  
> site, we brought in one of our mobile labs to speed up the scraping  
> process. 
> Scrape, sample, measure, scrape some more if necessary, until you get  
> it out.  We've used the concept on radium soil contamination found at  
> a site near the Houston Hobby Airport in Texas called the Urban  
> Machine Shop.  We had a site called "Little Bit" in Beaumont, TX where  
> Am‐241 from an opened AmBe neutron source was the contaminant, and  
> with that, we went all the way to non‐detect on soil samples.  We used  
> this concept at the Hastings Radiochemical Site, where there were two  
> radionuclides, 
> Cs‐137 and Co‐60.  There, the state had a lower number for cobalt‐60  
> and in those places where it was mixed, we removed soil lower than our  
> cesium number, because of the cobalt.  Obviously, it was impractical  
> to try to separate it.  Nearer to you, we used a discrete cleanup  
> standard for radium in soil at the Preservation Aviation site in  
> Burbank, CA (where most of the concern was aircraft dials, but where  
> there was also soil contamination) and then to satisfy the EPA On  
> Scene Coordinator on the site, proved to him the contamination was  
> gone with a modified MARSSIM survey. 
> 
> I hope this answers your questions. 
> 
> 
> Gregg Dempsey 
> Senior Science Advisor 
> U.S. Environmental Protection Agency 
> Radiation and Indoor Environments National Laboratory Las Vegas,  
> Nevada 
> 
> 
> On Jul 30, 2010, at 10:38 AM, Rick Brausch wrote: 
> 
>> My only concern/caution with going political is that this issue is  
>> very weedy which makes it a difficult one to push politically, and  
>> Triay has written and published EPA guidance on her side. 
>> 
>> I'll check to see if there has been any communication that is  
>> explicitly on the point from or to Frank, and if so, see how we might  
>> use them in more explicit communications with Triay.  I would be  
>> shocked if Gregg and/or Stuart would be allowed to make any explicit  
>> statements on the point on behalf of EPA. 
>> 
>>>>> Daniel O Hirsch <CBGHirsch@aol.com> 07/30/10 9:52 AM >>> 
>> JOINT PROTECTIVE AGREEMENT PRIVILEGED MATERIAL 
>> 
>> Rick, 
>> 
>> 1.   I think we need to do the political route of pushing DOE to   
>> close 
>> now on the deal and not obstruct it.  I don't think we should wait  
>> any longer.  Triay should be pushed by Boxer, Sutley, etc. that Triay  
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>> is in essence reneging on the deal if she insists on detailed  
>> technical WorkPlans for the cleanup being agreed to before she will  
>> enter into an agreement.  The agreement was for a cleanup standard.   
>> Work Plans are detailed documents, often hundreds of pages long,  
>> setting forth everything from how you control dust to what kind of  
>> excavating equipment is to be used.  'Not to exceed' simply means  
>> exactly what Secretary Chu offered‐‐DOE would clean up everything  
>> found to be above background.  If it exceeds that standard, it is  
>> removed.  Demanding detailed technical guidance on something that is  
>> elementary is just an effort to stop the deal promised. 
>> 
>> 2.  The statements by Stuart and Gregg weren't just verbal to Frank,  
>> but were also written to you and transmitted by you to Frank; unclear  
>> if Triay ever saw them.  But maybe we need to push EPA very hard for  
>> a written statement that "not to exceed" is a standard, acceptable  
>> practice, commonly used, and so simple there is no need for guidance  
>> for it.  And get EPA Region to clarify that the technical issues to  
>> which they refer are not about "not to exceed," but about how to do  
>> the field work generally, and those issues would be done by  
>> workplans.  If Triay insists on workplans now‐‐which can't really be  
>> come up with now anyway, as you need the rad data to make judgments  
>> in the field as to what to do.  Again, pressure from Boxer and Sutley  
>> to nudge EPA to provide the written statement now that is needed can  
>> help. 
>> 
>> What is needed is something simple from EPA Triay can show Chu that  
>> says, "Not to exceed is a standard approach used by EPA, and long  
>> acceptable to EPA.  It involves removing all contamination that  
>> exceeds a cleanup level, rather than averaging and leaving some  
>> behind.  This is acceptable to EPA.  We do not have written guidance  
>> of how to do it because it is so simple‐‐if contamination is over a  
>> cleanup level, it is removed.  Averaging is complex and does involve  
>> detailed guidance.  While WorkPlans will be needed to deal with the  
>> details of the fieldwork, that would be true whether one uses 'not to  
>> exceed' or averaged, and is unrelated to the 'not to exceed'  matter. 
>> One need not hold up the agreement waiting for Work Plans, which will  
>> be worked out as radiation data come in.  The technical issues EPA  
>> mentioned are not about 'not to exceed' but practical issues of  
>> coordinating excavation with survey work, etc., and need not delay an  
>> agreement between DOE and the state.  In short, EPA routinely uses  
>> "not to exceed" as its practice, has long viewed it as an acceptable  
>> approach, has no technical issues about it related to this agreement,  
>> and Work Plans for the actual cleanup can be addressed once there in  
>> an agreement on the cleanup standard in place." 
>> 
>> Perhaps we need to try to arrange a joint statement written by Gregg  
>> and Stuart to that effect and transmitted to DOE by the Region. 
>> 
>> I do not think that the Triay obstructionism should be allowed to  
>> stand without efforts to override it.  If she wants a detailed  
>> WorkPlan before entering into an agreement‐‐a demand never made  
>> before‐‐she is essentially killing the deal.  If she is continuing to  
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>> insist on an EPA guidance document on "not to exceed" when none  
>> exists, because "not to exceed" is so simple no guidance is needed,  
>> she is similarly trying to blow up the offer made. 
>> 
>> Can't we got to Boxer, Sutley, Waxman etc. now?  And try before  
>> Tuesday to work something out with EPA to get over this hump?  When  
>> is the call with DOE and EPA scheduled for? 
>> 
>> Dan 
>> On Jul 30, 2010, at 7:53 AM, Rick Brausch wrote: 
>> 
>>> Dan 
>>> Good news/Bad news in yesterday's call with Dr. Triay. 
>>> 
>>> The good news is that she said that although a site wide agreement  
>>> is their [strong] preference, DOE is willing to live up to its  
>>> commitment to sign up to an agreement alone. 
>>> 
>>> Bad news is that they still raise two specific hurdles to getting to  
>>> that point, and other than expressing a desire to work them through  
>>> as "expeditiously" as possible, she provided no specific timetable  
>>> or time commitment to finish a deal: 
>>> 
>>> The first is the legal/enforcement language, which we knew and  
>>> anticipated.  Hopefully Don's draft and suggestions for the Conti  
>>> case will put that to rest, but we don't control the timing of DOJ. 
>>> 
>>> The second is the confirmation sampling protocol.  Apparently this  
>>> is Triay's personal issue.  She claims she made a personal  
>>> commitment to Chu to use only "generally accepted EPA guidance and  
>>> practice."  She doesn't think the protocol has sufficient detail to  
>>> give them guidance as to how it works, and that the only thing she  
>>> has heard from her staff and EPA is that EPA is "comfortable with" 
>>> the use of "not to exceed," not that it is "generally accepted."  I  
>>> expressed frustration that her staff participated in calls with EPA  
>>> that were more substantive and communicated their acceptance of the  
>>> approach, but she seems to be creating a requirement that unless  
>>> it's in black and white, she's not buying it.  Looks like this is  
>>> the hill she is choosing to make her stand on. 
>>> 
>>> Next week's call with EPA will be telling.  They are reading way  
>>> more into EPA's comments than is there, and are going to press for  
>>> more detail in the protocol.  It sounds like their plan is to focus  
>>> on EPA's one comment: "EPA also has a variety of recommendations on  
>>> technical issues that would need to be worked out when the parties  
>>> decide to start working on the technical workplans for cleanup  
>>> action and soil confirmation sampling."  Triay is pushing for the  
>>> more details up front, before signing the deal. 
>>> 
>>> Not sure what it means for timing, but it's not good, and will  
>>> create a difficult pickle for us.  This is probably the worst of all  
>>> of the outcomes from the call we could have hoped for.  The "yes  
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>>> but" response puts us into a situation where we can't claim they're  
>>> unwilling to honor their promise, but it doesn't let us move forward  
>>> either.  Our only hope is to figure out what more they want in the  
>>> protocol and put it there, quickly, or find someone in EPA who will  
>>> put in writing that "not to exceed" is "generally accepted."  The  
>>> verbal statements by Stuart and Gregg to Frank M. aren't convincing  
>>> to Triay. 
>>> 
>>> Thoughts? 
>>> Rick 
>>> 
>> 
>> 
>> 
> 
> 
 
 

































































From: Daniel O Hirsch
To: Brausch, Rick
Subject: Fwd: outline of proposed agreement
Date: Tuesday, July 14, 2009 4:03:52 PM
Attachments: SSFLPROPOSAL.doc


TEXT.htm


Rick,


Here is what I just got from Norm.  It goes vastly beyond what he told me it would, with 21 
additional demands by the RPs and the one key item that he had told me now modified.  It also
 suggests there is likely to have been a bunch of troublesome stuff in the current draft of the 
consent order that they want to carry over or even worsen.  Doesn't seem to simplify things 
much for the community but primarily reduce responsibilities for the RPs.


Let's talk about it when you have a chance.


Dan
Begin forwarded message:


From: "Norm Riley" <NRiley@dtsc.ca.gov>
Date: July 14, 2009 10:05:40 AM PDT
To: <CBGHirsch@aol.com>
Subject: outline of proposed agreement


Dan,


Attached for your consideration is an outline of a proposed agreement between 
CBG, DTSC, and the SSFL parties for an SB-990 compliant cleanup of the site.  
There is one caveat: DOE HQ has not given it's final okay to the wording of the 
attached document.  I am sending it nevertheless because we would like to begin 
the discussions with CBG and Boeing as soon as possible.  If you have any 
questions or comments about this, please do not hesitate to give me a call at (916) 
327-8642 or cell (916) 869-5346.   


Norm


=
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DRAFT FOR DISCUSSION ONLY





 Outline of Proposed SSFL Agreement:



1. Boeing will enter into a Consent Decree with DTSC and stakeholders with no stipulated penalties and no tolling language, but with reservation of rights.  NASA and DOE will enter into a separate and parallel Consent Order(s).  The agreement(s) will be consistent with the concepts described below:


2. Groundwater clean up will proceed on a separate path (see 22 below).


3. Remedial Action Plans and EIR will be prepared based on approved investigation reports, but without risk assessments, and with consideration of technologies that have been successfully implemented at other sites.  



4. Clean up standards will be to the higher of background concentrations, detection limits or RBSLs/PRGs. 


5. CERCLA balancing criteria will be applied in making the final cleanup decisions 


6. CBG, and the other plaintiffs will work with DOE to allow timely closure and completion of D&D of Area IV buildings by September 2011. 


7. CBG, and the other plaintiffs will work with DOE to allow the removal of the current requirement to prepare an EIS. 


8. Import soil for backfill shall be from sources approved by DTSC.  



9. Allow interim removal actions. 


10. DTSC will support removal of Surface water outfalls from NPDES permit by the RWQCB as clean up (including use of interim removal actions) is completed and approved by DTSC, watershed by watershed. 



11. DTSC will terminate existing 2007 consent order.


12. Radiological characterization of Areas I, II, III and the Southern Undeveloped Area will be required based on a review of documents from the amended RFI/RI reports, other sources such as licenses, and records used for EPA’s survey in Area IV. 



13. Confirmation sampling requirements to demonstrate achievement of clean up goals will be specified in the Remedial Action Plan.  


14. Reduce RI report DTSC review turnaround. 


15. DTSC will work closely with interested community members and groups to ensure the public remains involved in meaningful ways throughout the implementation of  this agreement.


16. Excavation will not be performed for areas with soil concentrations lower than DTSC approved backfill material. 


17. Engineered Corrective Action Management Unit (CAMU) for non-hazardous waste will be an acceptable option for consideration in remedy decision where appropriate. 


18. Soil investigation and sampling may be concurrent with removal actions. 


19. The new chemical background dataset will include the existing approved dataset and all data (e.g. Chatsworth Formation, Santa Susana Formation, drainages and hill tops) collected during the 2009/2010 study if supported by the statistical analyses. 


21.
Existing regulatory guidance and implementing software shall be used for hypothesis testing and establishing background threshold values for comparison of site and background data. 


22.   The Remedial Action Plan for groundwater and bedrock will carefully consider all technologies but will focus on those that have been successfully implemented at other sites. In consultation with DTSC, site-specific field studies will be limited to those technologies that studies and data from other sites have indicated will have reasonable chance of success and that are deemed to be necessary. 
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