From: Phil Chandler

To: Rohlfes, Larry@DTSC

Cc: Singh, Mike@DTSC

Subject: UNDERESTIMATION OF CLOSURE COSTS BY DEFERRAL TO CORRECTIVE ACTION - EVRGREEN OIL EXAMPLE
Date: Wednesday, July 13, 2016 11:00:58 AM

Attachments: Attachment to IRP e-mail - Evergreen Closure and Post-closure Care AFR June 25 2014v.1.docx

Back in 2013 | wrote to Debbie Rafael, then Director of the Department of Toxic Substances Control (DTSC) that
“As you no doubt know, Evergreen Qil recently filed for Chapter 11 bankruptcy. The poster child for clean, green
recycled motor oil has just become the poster child for continuing fiscal mismanagement by the Department of
Toxic Substances Control (DTSC).” | can find no record of any response from Director Raphael then or anyone else
on her “team” nor subsequently anyone else. | request that the Independent Review Panel (IRP) light a fire under
DTSC to respond to me---even at this late date (three years later). Attached is the subsequent re-issaunce of the
original letter to then-acting director Miriam Ingenito.

Liza Tucker of Consumer Watchdog correctly identified Evergreen Oil as an overall problem for DTSC. However,
she was unaware at that time of many of the DTSC “insider” issues such as its pervasive “habit” of trading off
closure---effectively low-balling closure assurance of financial responsibility (AFR)--- for corrective action where
DTSC has a long-time illegitimate “policy” of not requiring any AFR until after a remedy is selected (in the case of
Phibrotech, Inc. or “PTI” I believe it was nearly 8 years after | finalized the remedy selection before such AFR was
actually in place).

My expressed concern was that DTSC fails to require that there be enough money to cover the true cost of closing
the hazardous waste units and cleaning up all the known contamination of ground water and soil. At the time, there
may not even have been enough money to cover the real cost of closing the operation down safely---not even
including the soil and groundwater contamination that emanated from the permitted hazardous waste management
units (HWMUs”. | noted then that the last public listing of financial assurance for closure and post-closure was little
more than $400,000 nearly a decade before 2013 and stated to the then-Director that as she and your Sacramento-
based Executive Management Team should well know by that time, that if Evergreen “handed her the keys” through
the bankruptcy, the DTSC will have to hire contractors to do the work and those costs have likely risen in the decade
since the then-available estimate.

The biggest problem however, was that original cost estimate ignored the likelihood that soil and groundwater
contamination had result from facility operations and did not include removal of that contamination. DTSC has
been investigating the site for years and has indeed found soil and groundwater contamination. DTSC did not
increase its original lowball closure cost estimate to address that contamination. It shuffled the true HWMU closure
costs off to the corrective action process where it then proceeded to ignore those costs. It neither added a corrective
action cost estimate through permit modification nor required any additional closure AFR to address the unfolding
cleanup problems.

This situation could/should have been avoided and can still be addressed. | told the then-Director that as she and her
Sacramento-based Executive Management Team should know, the California Health and Safety Code clearly
requires that any time a corrective action cannot be completed PRIOR to issuance of the permit, the permit shall
contain schedules of compliance for corrective action and assurances of financial responsibility for completing the
corrective action. The financial assurance can be in the form of a trust fund, surety bond, letter of credit, insurance,
or other corporate guarantee. When DTSC pulls this kind of “fast shuffle”---there are harsher names for it---the
people who may have to pay the real price will be California taxpayers.

In 2004, the DTSC found multiple on-site sources had released or could release hazardous waste at Evergreen and
obtained evidence of ground water and soil contaminated with petroleum hydrocarbons, arsenic, chromium and
volatile organic compounds like MTBE. DTSC linked this contamination to various on-site activities such as
recycling used motor oil and water and oil separation process as well as to past uses of the site. Yet DTSC’s
Permitting “Establishment” failed to demand additional financial assurance to clean this up. The HWMUs involved
in on-site recycling activities should have been IMMEDIATELY addressed through an increase in closure AFR.
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	June 25, 2014



Ms. Miriam Ingenito, Acting Director

Department of Toxic Substances Control

Headquarters 

1001 I Street 
P.O. Box 806 
Sacramento, California   95812-0806

[MIngenito@dtsc.ca.gov]



BANKRUPTCY OF A RESOURCE CONSERVATION AND RECOVERY ACT (RCRA) FACILITY--- EVERGREEN OIL, INC., 6880 SMITH AVENUE, NEWARK, CALIFORNIA, 94560-4224 [EPA ID NUMBER CAD 980 887 418



Dear Ms. Ingenito:

I work for you in Department of Toxic Substances Control's (DTSC) in the Brownfields and Environmental Restoration Program (BERP) at Chatsworth.  However, this letter to you is written as a member of the concerned public not as a State of California employee.

The Evergreen Oil, Inc. (Evergreen) bankruptcy of April 9, 2013 put a clear but embarrassing face on DTSC’s “underground regulation” which interprets a clear statutory mandate from the Legislature to require a facility to provide corrective action assurance of financial responsibility (CAAFR) AT THE TIME OF PERMIT ISSUANCE as being an indefinite deferral subject only to the whim of DTSC management.  I commented upon the Evergreen permit renewal that was approved December 1, 2004.  The comment was primarily focused on the issue of CAAFR.  In 2005, I went further and appealed the permit decision on the same basis. 

http://www.envirostor.dtsc.ca.gov/public/hwmp_profile_report.asp?global_id=CAD980887418&starttab=

In July of 2013 I commented upon the bankruptcy.  DTSC was wholly wrongheaded on this CAAFR issue under past management.  The only time DTSC seems to have the sense to address the corrective action costs is to file a claim to the bankruptcy court. Even though Evergreen was sold and the bankruptcy issue mooted, this CAAFR business is a pathetic state of affairs for DTSC.  The only good news is that lower level BERP management and project staff have been making steady progress---as shown by Envirostor—in evaluating the waste releases that have occurred at Evergreen Newark.  Too bad upper level management and executive staff have continued the “underground regulation” of deferring a corrective action cost estimates and not requiring CAAFR.  One wonders how many trips to the bankruptcy courts that it will take for DTSC to comprehend why the legislature passed the statute that DTSC ignores.  One wonders if DTSC is even capable of filing a supportable claim that includes corrective action in the bankruptcy court.

The final straw on this affair was a Google page where the 2007 negative response by DTSC to my appeal that Evergreen’s permit lacked CAAFR is shown one line above the 2013 announcement of Evergreen Oil’s bankruptcy.  What a wonderful graphic this makes for DTSC’s lack of fiscal responsibility.  In 2004 DTSC ignored the need for CAAFR at Evergreen, in 2007 it rejected an appeal of that decision, and in 2013 the bankruptcy announcement obviates the ability to get it. What a brilliant advertisement for the protectiveness of DTSC decision-making.  My Evergreen Davis permit appeal excerpt from Google is shown below:

“Evergreen Oil, Inc. - Davis Final Order on Permit Appeal 

www.dtsc.ca.gov/HazardousWaste/.../Evergreen_Davis_Final_Order.pdf‎

Jul 29, 2009 - in the event that Evergreen Oil, Inc. files for bankruptcy---as many DTSC facilities have done? How does this careful and deceptive parsing of.”

I requested that DTSC respond to the following specific questions about the Evergreen bankruptcy situation and it didn’t:

· When did Evergreen file Chapter 11 Voluntary Petition for bankruptcy?

· How and when did DTSC find out about the filing?

· When did DTSC notify the project managers throughout the state---Evergreen has many satellite operations hold standardized permits?

· The declaration concerning debtor’s schedules due was due 04/23/2013.  Was DTSC or the State of California one of the listed debtors?

· “Evergreen’s primary creditor is Guggenheim Corporate Funding LLC, to which it owes more $66 million. It owes its largest unsecured claim of nearly a half a million dollars to mechanical insulator Petrochem Insulation Inc., followed by sizable claims from Union Pacific Railroad Co., Pacific Gas and Electric Co and insurer Aetna Inc. “This citation of claims was dated April 10, 2013.  Where was DTSC’s environmental claim for California as a creditor?  http://www.law360.com/articles/431816/calif-waste-oil-co-evergreen-slides-into-ch-11

· When did the creditor claims filing period end?

· Did DTSC protect the State and file as a creditor----if so, when and for how much?  If not, why not?

· How did DTSC arrive at its “aggregate” claim number?  Did it simply guess or did it consider actual costs for corrective action over the ensuing years?

· Did DTSC include all of the Evergreen sites in its claim number? If so, how did it estimate corrective action costs for the standardized permit sites?

· It is known that the Newark site is contaminated.  Did DTSC do a cost estimate for corrective action?  By this, I do not mean just the cost of DTSC oversight but the actual cost of having a third party clean the site up and provide whatever care is necessary for however long.

· If DTSC did do a corrective action cost estimate, please provide on Envirostor

· It is understood that Evergreen has assurance of financial responsibility (AFR) for closure.  How much is this for? When was the last time the cost estimate was updated?

· Has DTSC updated the AFR every year for inflation as required annually by regulation and statute?  If not ---why not?  If so -----what has been the inflation rate used?

· Both soil and ground water at the Newark location are contaminated.  Does DTSC know whether any of the contamination is due to the permitted units?  If not, why not?  If groundwater contamination is due to any of the permitted units, has DTSC required increased closure/contingent post-closure AFR?  If not why not?  

· It is understood that Evergreen apparently burned hazardous waste for a period of time. Did DTSC include investigation of off-site deposition/accumulation of Evergreen’s airborne emissions in any cost-estimate---closure or corrective action?  Does it plan to ignore the deposition footprint of such emissions as it does in so many other cases and as it did in its risk assessments and when “complying” with CEQA for permit issuance?

· Did DTSC include a post-closure cost estimate in the development of its bankruptcy claim---assuming that DTSC made such claim?

· How many Evergreen sites are individually permitted?  How much AFR does each have in each of the categories----corrective action, closure and post-closure care?

I asked a simple question----when is DTSC going to learn, stop hiding behind its “underground regulation”, and comply with the existing statute to require CAAFR when permits are issued?  Does it take the Legislature to rewrite the statute so that a blind and willful agency is forced to comply?  What does it take Ms. Director to change DTSC’s wrong-headed CAAFR policy?

The foregoing original 2013 bullet items may be mostly moot at this point because of the change of ownership.  However, the core issue of this letter concerns the closure and contingent post-closure cost estimate and assurance of financial responsibility which were never addressed and remain a significant concern. Specifically:

· It is understood that Evergreen has assurance of financial responsibility (AFR) for closure.  How much is this for? When was the last time the cost estimate was actually updated?

· Has DTSC updated the AFR every year for inflation as required annually by California regulation and statute?  If not ---why not?  If so -----what has been the inflation rate used? How many times has it been updated for inflation?

· Since both soil and ground water at the Newark location are contaminated and at least in part this seems to be due permitted units, has DTSC required increased closure/contingent post-closure AFR as mandated by California statute and regulation to reflect the cost of cleanup and monitoring of the waste from the permitted units?  If not why not?  When will the agency learn? 

· It is understood that Evergreen apparently burned hazardous waste for a period of time. Did DTSC include investigation of off-site deposition/accumulation of Evergreen’s airborne emissions in any cost-estimate---closure or corrective action?  Why does DTSC continue ignore the emission/deposition/accumulation footprint of such emissions here as it does in so many other cases and as it did in its risk assessments and when supposedly “complying” with CEQA for permit issuance?

· Did DTSC include a contingent post-closure cost estimate in the development of its bankruptcy claim---assuming that DTSC made such claim?

How many Evergreen sites are individually permitted?  How much AFR does each have in each of the categories----corrective action, closure and post-closure care?  It has been a year since my original letter.  Please have your staff provide a reasonably prompt response to this repeat of it----I would prefer not to wait another year.  Thank you for your consideration.





Philip B. Chandler

4501 W. Channel Islands Blvd., # 86

Oxnard, CA 93035

Oxnard (805) 382-3365

Topanga (310) 455-1962

Work (818) 717-6608

[philipbchandler@earthlink.net]



Attachment



CC:



State Senator Fran Pavley

Calabasas District Office
5010 N. Parkway Calabasas, #202, 
Calabasas, CA 91302

c/o elizabeth.fenton@sen.ca.gov , kara.seward@sen.ca.gov ,

and max.reyes@sen.ca.gov



State Senator Hannabeth Jackson

Santa Barbara District Office
225 E. Carrillo St, Suite 302
Santa Barbara, CA 93101

c/o jennifer.richard@sen.ca.gov , barr.linda@sen.ca.gov

State Assemblyman Richard Bloom

Santa Monica District Office
2800 28th Street, Suite 150
Santa Monica, CA 90405

c/o sean.mcneil@asm.ca.gov , guy.strahl@asm.ca.gov



State Assemblyman Das Williams

Oxnard District Office

Oxnard Transportation Center
201 East Fourth Street, Ste. 209A
Oxnard, CA 93030
c/o [hillary.blackerby@asm.ca.gov] 



Dr. Sean B. Hecht

Executive Director, Environmental Law Center

UCLA School of Law

405 Hilgard Avenue

Los Angeles, CA 90095

hecht@law.ucla.edu



Dr. Joseph K. Lyou, Ph.D.

President and CEO

Coalition for Clean Air

800 Wilshire Blvd., Suite 1010

Los Angeles, CA 90017

joe@ccair.org 



Ms. Liza Tucker

Consumer Advocate
Consumer Watchdog

2701 Ocean Park Blvd, Suite 112

Santa Monica, CA 90405
[liza@consumerwatchdog.org]




The groundwater basin in Newark, where Evergreen is located, is designated by the State for domestic use. This
would imply ground water needs to be cleaned up so hazardous substances that Evergreen discharged ---- while
DTSC watched it happening as a permitted facility--- no longer exceed health risk levels. The original permit was
issued in 1987 and a renewal granted in 2000. DTSC did not even initiate corrective action investigations until
years after the permit’s renewal. At the time that | wrote the letter to the then-Director, it was clear that
contamination had occurred and should be cleaned up, however in 2013, determination of what exact cleanup steps
to take was put off until 2015, according to the DTSC’s Envirostor database at the time. THERE WAS NO
INCREASE IN THE CLOSURE COST ESTIMATE. This means it will have been 38 years from getting the permit
to actually cleaning up contamination caused through its issuance by DTSC

I noted in an aside to a cc recipient at that time to [BEAR IN MIND THAT DTSC’S POSITION MAY BE THAT
THE SITE WAS PREVIOUSLY UNOCCUPIED AND THEREFORE NO CONTAMINATION EXISTED AT
THE TIME OF THE PERMIT. THAT IS FINE---IT PUTS THE CONTAMINATION SQUARELY ON
EVERGREEN AND FAILURE OF DTSC’S INSPECTION/ENFORCEMENT TO PREVENT THIS
CONTAMINATION OCURRING UNDER THE PERMIT, I.E. “PERMITTED CONTAMINATION” OF THE
ENVIRONMENT UNDER DTSC AUSPICES]

| pointed out to the then-director that it was inexplicable as to why no corrective action assurance of financial
responsibility was required as soon as the permit was originally issued, before the permit was renewed, after
contamination was encountered, or why the closure AFR was not increased when it was determined that the
HWMUs had caused soil and groundwater contamination. | noted in a further aside to a cc recipient at t hat time
that [A DTSC EXPLANATION THAT NO CONTAMINATION WAS PRESENT WHEN THE PERMIT WAS
ORIGINALLY ISSUED IS UNACCEPTABLE. THIS IS THE REASON THAT ENVIRONMENTAL
MONITORING---SOIL, AIR, SURFACE- AND GROUND-WATER---NEED TO BE A FUNDEMENTAL
PERMIT ELEMENT-----EVEN THOUGH DTSC’S THEN-PERMITTING GURU DID NOT SUBSCRIBE TO
THIS. CONTAMINATION COULD HAVE HAPPENED THE DAY AFTER COMMENCING OPERATIONS]

Evergreen Oil is clearly emblematic of a system of an “underground regulation”, that the DTSC has engaged in for
years to the detriment of Californians. DTSC’s Permitting “Establishment” tells the public that it will require
assurance of financial responsibility when the “remedy is selected” and carefully ignores the statute that requires it
PRIOR to issuing the permit. There is no reason—except for an overly cozy relationship with industry—for
skipping this legal requirement since the cost of cleaning up soil and groundwater contamination can be reasonably
estimated based on preliminary studies and extensive departmental knowledge about existing technologies for
remediation. Proof that a company can and will pay for corrective action must be demanded up front to shield
taxpayers. DTSC is falling down on protecting Californians from fiscal harm. This should not be acceptable to
either Governor Jerry Brown or to the state legislature. It certainly isn’t acceptable to California consumers.

| ask that the IRP demand that DTSC’s current Permitting “Establishment” immediately prepare a cost estimate for
all on-going and necessary future corrective action activities and cleanup and to do the long-overdue cost estimate
update for closure and post-closure care. Since the then-Permitting “Establishment” was not competent enough to
avoid this problem in the first place, | would suggest that you ask the current Director to get some professional help
from the contractors that DTSC uses to carry out cleanups at Orphan Sites as well as from DTSC’s own excellent
cadre of professional geologists and engineers specifically licensed by the State in the applicable areas of expertise
who may have such estimating experience from previous years in private practice. | further ask the IRP to
investigate the DTSC practice of rolling closure costs over into corrective action to avoid increasing the closure
AFR for its permitted facilities. This should take the form of census of sites where there is known soil and
groundwater contamination, such as Evergreen and Demenno Kerdoon to determine involvement of the HWMUs in
that contamination and determine if the knowledge of that contamination has been used to upgrade the closure cost
estimate and then actual AFR funding.

Finally, it needs to be disclosed that | work for DTSC in the Brownfields and Environmental Restoration Program
(BERP) at Chatsworth. However, this communication is sent to the IRP as a member of the concerned public not as
a State of California employee.

Thank you for your consideration.

Philip B. Chandler



4501 W. Channel Islands Blvd., # 86
Oxnard, CA 93035

Oxnard (805) 382-3365

Topanga (310) 455-1962

Work (818) 717-6608
[philipbchandler@earthlink.net]



