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EPA 10 CAT000624056 

) California Code of Regulations, title 22, . 
) section 66271.18 
) 

-------------------------- ) 

1. INTRODUCTION 

This brief is submitted on behalf of the Department of Toxic Substances Control 

(DTSC) Permitting. On June 19, 2007, DTSC issued a final post closure permit 

decision for Chemical Waste Management, Inc's Bakersfield facility, located at 27001 

Round Mountain Road Bakersfield,California 93308. On July 19, 2007, Chemical 

19 Waste Management Inc. (CWM) filed an appeal (Petition for Review) regarding the final 

20 post closure permit decision (Permit). 

21 In connection with the filing of its Petition for Review, CWM asked DTSC to "hold 

22 
(the) petition in abeyance" while it sought declassification of its waste pursuant to 

23 

California Code of Regulations, title 22 section 66260.200 and/or demonstration that the 
24 

25 Facility had met the closure by removal and decontamination standards of chapter 14, 

26 division 4.5 of the California Code of Regulations, title 22. Following several requests 

27 for extensions staying the appeal period, on February 10, 2009, DTSC issued an Order 
28 

to set Briefing Period for Petition for Review and Denial of Review; the Order granted 
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review for 13 appeal comments while denying the remainder. DTSC Permitting submits 

this Brief on Appeal in response to the Order. 

The 2007 Permit is stayed pending the decision for which review has been 

granted. The Facility currently conducts post-closure operations and maintenance 

activities pursuant to the April 30, 1991 DTSC Post-Closure Permit awaiting resolution 

of this appeal. 

2. BACKGROUND 

The Chemical Waste Management Bakersfield facility (Facility) is a closed 150 
, . 

acre site which was used for the disposal of class 11-1 designated wastes. It is located 

approximately 13 miles northeast of the City of Bakersfield. The Facility was operated 

by M.P. Disposal Company from 1973 until 1981 , at which time CWM purchased the 

Facility. CWM continued hazardous waste operations from 1981 until 1985. At the time 

of closure, the Facility consisted of two waste management units known as the Eastern 

and Western Waste Management Units, and within these were nine surface 

impoundments, two landfills, and a land spreading area. On June 26, 1987, the 

Department of Health Services (DHS) approved the Facility's Closure Plan, and in 1987, 

closure construction work was completed. Closure construction included placement of a 

cap consisting of 18 inches of compacted clay and 15 inches of top soil over the 90 

acres of the Facility. The Facility did not close in accordance with the closure by 

removal or decontamination standards set forth in the regulations; therefore, the Facility 

became subject to post closure permit requirements. 

2 



3 .. APPEAL ARGUMENTS 
2 3.1 Appeal Order Comment'1(a): DTSC's rolling renewal of the 30-year [post-
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closure] period is contrary to law 

DTSC issues post-closure permits for a maximum of 10 years and upon renewal 

mustreview if the 30-year post-closure period is adequate, or if an alternative post-

closure period must be implemented. (Health & Saf. Code, §25200(c)(1)(A); 42 U.S.C. 

§6925 subd. (c)(3).) Pursuant to California Code Regulations, title 22, section 

66270.41, when a permit is reissued, "the entire permit is reopened and subject to 

revision and the permit is reissued for a new term." For permitted hazardous waste 

disposal facilities, DTSC will typically issue a renewed 30 year post-closure period, 

unless a shorter period is sufficiently protective of. human health and the environment. 

Alternatively, if a hazardous waste facility owner or operator demonstrates to the 

satisfaction of DTSC that a reduced post-closure period is sufficient to protect human 

health and the environment, the period may be reduced through the permit modification 

procedures. (Cal. Code Regs., tit. 22, §66264.117(b).) To terminate post-closure 

requirements, a hazardous waste facility owner or operator must demonstrate that the 

closure by removal or decontamination standards of chapter 14 of California Code of 

Regulations, title, 22, division 4.5 were met. (Cal. Code Regs., tit. 22, §§66264.118(a) 

& 66270.1 «c)(5).) 

CWM argues that DTSC is required to make findings based on evidence that 

indicates that an extension of the 30-year post-closure period is necessary to protect 

human health and the environment. However, CWM is relying on the permit 

modification regulations which require such a finding during the term of the permit, not 

upon renewal when DTSC establishes permit conditions necessary to protect public 
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health and the environment, including the term for financial assurance. (Health & Saf. 

Code, §§25200 & 25245; Cal. Code Regs., tit. 22, §66264.117(b).) 

When DTSC established the permit conditions for this Facility, it determined that 

the 30-year post-closure period was appropriate. DTSC further provided its basis for 

the 30-year period in The Response to Comments for the proposed Permit Decision. 

DTSC recently issued proposed regulations to clarify that the period of post-

closure care is a future date upon which DTSC may find that post-closure care, and its 

associated monitoring and reporting requirements, is no longer necessary to protect 

human health and the environment. (See, DTSC Proposed Financial Assurance 

Regulations, DTSC Ref. No. R-2007-06; OAL Ref. No. Z-2009-0326-01; See proposed 

amendments Cal. Code Regs., tit. 22, §§66264.117 & 66265.117.)1 

In this case, because CWM has not demonstrated to DTSC that it has achieved 

"clean closure" or that a sho~er post-closure care period is appropriate, DTSC acted 

within its authority to establish a 30-year post-closure period which requires financial 

assurance for that term as, well. 

3.2 Appeal Order Comment 1 (d): The cost estimate based on project manager 
time at 50 percent for 30 years is excessive 

Without citing to any authority, CWM argues project management costs should 

not exceed 15% of a full time position. Although this seems reasonable, hourly rate 

I The proposed regulations provide a well defined procedure for ensuring post-closure care continues as long as 
27 necessary rather than an arbitrary length of time, with input from the public. The approach is consistent with the 

findings of the Legislative Analyst Office (LAO), who in 2006, recommended that the regulations be revised, in this 
28 case clarified, to address the need for financial assurances to account for all costs associated with ensuring that sites, 

particularly land disposal facilities, do not pose a threat to the public or the environment. (See, The LAO Report, 
Financial Assurances: Strengthening Public Safety of Waste Facilities and Surface Mines, (4/06).) 

4 
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calculation should be based on DTSC project management costs. The cost estimate is 

intended to ensure that if the State were left to cover the costs of work done at the 

Facility, in this 'case project management, there would be sufficient funds to do so. 

Based on DTSC current contract estimation rates of $161 for a hazardous 

substances engineer and 46 work weeks per year (to account for time missed because 

of holiday, vacation, sick leave and personal leave), 15 % of a full time position equals 

annual project management cost of $44,436. Thi.s value is considerably more than the 

annual $25,000 project management cost included in the Permit. As the project 

management costs written in the Permit are considerably less than the State's actual 

costs to perform this work, DTSC Permitting believes project management costs 

included in the existing cost estimate are justifiable and not excessive. 

3.3 Appeal Order Comment 1 (f): Financial assurance for cover reconstruction 
is not appropriate until DTSC approves the reconstruction cost estimate 
and/or reconstruction plan; financial assurance should not be required 
contemporaneously with the cost estimate 

Refer to section 3.4. 

3.4 Appeal Order Comment 2(a) through 2(e): (a). The existing cover does 
restrict infiltration to acceptable de minimis volumes. (b). The existing 
cover meets "original design specifications that meet regulatory 
requirements." The cover meets the regulatory requirements at the time 
of construction and meets the requirements today. There is no need to 
reconstruct the cover. (c). The standard of "no" infiltration is technically 
impossible and cannot be achieved. (d). DTSC's assumption that the 

, cover will completely fail at some point in time is improper. DTSC's ' 
statement "it is a matter of when, not if" is a supposition not supported 
by sound engineering. (e). The design standard for the closure cover is 
100 years. This is' not the financial assurance standard 

In late 1997 and early 1998, the Bakersfield area, where the Facility is located, 

experienced the largest historical precipitation amounts. The rainfall occurring during 
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the period of November 1997 to May 1998 totaled 14 inches, while an average water 

year rainfall total is approximately 6.5 inches. At vari,ous times through 1998, the 

Facility removed quantities of leachate which were significantly larger than usual for the 

Facility. OTSC Permitting determined that the unusually large amounts of leachate 

removed during this period suggested the Facility's Closure cover was allowing rainfall 

infiltration though the cover, and thus not meeting the requirements of California Code 

of Regulations, title 22, section 66264.310; specifically that the closure cover should be 

designed to prevent water infiltration through it for a period of at least 100 years. Upon 

renewal of the Facility's Permit, OTSC Permitting required the Facility to replace or 

repair the Facility's closure cover to meet applicable regulatory requirements. Through 

a special permit condition, the Facility was required to submit engineering plans to 

reconstruct the closure cover to meet regulatory requirements and specify a cover that 

included the following components or their hydraulic equivalent: a low hydraulic 

conductivity layer consisting of 24 inches of compacted clay and a geomembrane of a 

minimum thickness of 60 mil, a drainage layer, a biotic barrier layer, and a top soil layer 

of at least 24 inches. 

OTSC Permitting was additionally mindful however, that many factors are 

involved with cover performance, and consequently, it was OTSC Permitting's opinion 

that the Facility would have the option to provide information to attempt to demonstrate 

that the existing closure cover meets applicable regulatory requirements. Since 

issuance of the Permit, nearly two years ago, considerable efforts have been completed 

to investigate the existing cover. Additional information now available to OTSC 

Permitting, includes: subsurface inspection of the cover's clay layer, the completion of 
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increased cover maintenance and repair aCtivities, the placement of moisture monitoring 

probes in the cover, laboratory analysis of the cover's hydraulic conductivity, 

quantification of potential evapotranspiration water demand, water balance modeling 

analysis ofthe cover profile, and a more complete understanding of the leachate 

collection and removal system (LCRS) and of the locations that generated leachate in 

1998. Based upon this information, it is DTSC Permitting's opinion that it has been 

adequately demonstrated that the Facility's existing closure cover meets applicable 

regulatory requirements. An April 21, 2009 memorandum provides the basis and 

supporting information for this decision. (See, attached Exhibit 1.) DTSC Permitting. 

agrees to withdraw special permit conditions V.3.b and V.3.c. 

3.5 Appeal Order Comment 3(a) through 3(c): (a) DTSC disregarded important 
groundwater data. (b) DTSC's assumption that the liner will fail and that 
"hazardous waste" liquid as volatile organic compounds will enter into 
the groundwater is improper. Documents cited indicate that all waste in 
was non-hazardous. No volatile organics have been or likely will be 
detected in groundwater. (c) Permit ignores DTSC's own interpretation of 
"no threat." 

In response to Appeal Comment 3.5, CWM confuses issues in the Permit by 

suggesting that DTSC Permitting's decision for a renewed 30 year post-closure period 

was based on increased leachate removed during 1998. This is simply not the case. 

For permitted hazardous waste disposal facilities, DTSC typically sets the post-closure 

period for 30 years. If a hazardous waste facility owner wants DTSC to consider a 

shorter post-closure period! they should follow permit modification procedures as 

discussed above in Comment 3.1. 
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CWM attempts to place the burden upon DTSC of proving waste at the 

Bakersfield Facility is hazardous during this permit renewal process. The CWM 

Bakersfield Facility is a permitted hazardous waste disposal site.. It was, and still is, 

subject to the post-closure permit requirements. Material buried at the Facility are 

legally classified as hazardous waste regardless of groundwater monitoring data resUlts. 

By continuing this line of argument, CWM appears to want to simply argue there is no 

risk rather than demonstrating there is no risk through completion of the clean closure 

process. Although data suggests the Facility may be able to achieve clean closure by 

decontamination and removal, at this time, neither groundwater monitoring data or the 

preliminary site characterization data can substantiate a decision other than the 

continuation of post-closure care. Until the Facility has achieved clean closure by 

decontamination and removal, based on full site characterization and risk assessment, 

DTSC Permitting will require, under these circumstances, a renewed 3D-year post 

closure period. 

3.6 Appeal Order Comment 4: 60 day deadline for special permit condition 
V.1 and V.2 

CWM argues that DTSC arbitrarily imposed a 50-day deadline for submittal of 

declassification notices and workplans associated with demonstrating "clean closure" of 

the Facility. Since issuance of the draft permit decision, DTSC has been working with 

CWM for almost two years to support CWM's efforts to declassify wastes and/or 

demonstrate closure by removal. Conspicuously absent from CWM's argument is the 

fact DTSC gave CWM several extensions and additional time for submittal of the items 

associated with these permit conditions. 

8 



Without conceding the appropriateness of the conditions~ DTSC is willing to 

2 
withdraw both permit condition V.1 and V.2. 
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Furthermore, based on its experience inworking with the Facility for almost two 
4 

5 years on the declassification and clean closure issues, DTSC believes that if CWM 

6 wishes to continue with declassification and/or demonstration of clean closure, it must 
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do so through the permit modification process. Any analysis already provided to DTSC 

can be used in evaluating the permit modification request. 

It is well settled that if DTSC determines that a Facility did not close in 

accordance with the closure by removal or decontamination standards set forth in the 

regulations, the Facility is subject to post-closure permitting requirements. (Cal. Code 

Regs., tit. 22, §§66270.1 (c)(5)(C) & §66264.228; see also In the Matter Of: Southern 

Timber Products, Inc. D/B/A Southern Pine Wood Preserving Company and Brax 

Batson (1990) 3 E.A.D. 371, 376 [Closure performance standard for surface 

impoundments required the removal of leachate and materials contaminated with waste 

or leachate (including ground water) that pose a substantial present or potential threat 

to human health or the environment, citing 52 Fed. Reg., 8704, 8706 (3/19/87).].) 

Since 1991, CWM has been subject to a post-closure permit as wastes contained 

at the Facility are conclusively categorized as hazardous waste. The proper 

mechanism for determining whether the Facility has achieved clean closure is by 

demonstrating to DTSC that CWM has met the closure performance standards and/or 

by seeking a shorter post-closure period pursuant to the permit modification procedures 

as suggested by CWM in its response to Appeal Comment 3,1. The Permitting appeal 

process is simply not the proper forum for either demonstrating clean closure and, in 
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this case, CWM has failed to demonstrate that a shorter post-closure period is sufficient 

to protect public health and the environment. 

3.7 Appeal Comment 5: Incorrect Owner/Operator name on the Final Permit 
Cover Page 

The Owner/Operator name will be changed Chemical Waste Management, Inc. 

on the Final Permit cover page. 

4. CONCLUSION 

For the reasons set forth above, the Permitting Program recommends that the 

Final Decision in this matter conclude as follows: 

14 CWM Comments 3.4 & 3.7 be granted and that all other Comments be Denied. 

15 DTSC agrees to withdraw permit conditions V.1, V.2, V.3.b & V.3.c. 

16 

17 

18 
DATED: April 26, 2009 

19 
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21 

22 
Senior Staff Counsel 

23 
Department of Toxic Substances Control 
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Department of Toxic Substances Control 

File 

Scott Ward 

Maziar Movassaghi 
Acting Director 

8800 Cal Center Drive 
Sacramento, California 95826-3200 

r 
<~:: . 1v~ • 
.~,) -

Hazardous Substances Engineer 
Permit Renewal Team 

April 21, 2009 

Arnold SchwarLenegger 
Governor 

SUBJECT: CLOSURE COVER APPEAL DECISION, CHEMICAL WASTE 
MANAGEMENT BAKERSFIELD FACILITY, KERN COUNTY, CA, 
EPAID CAT000624056 

On April 27, 2009, the Department of Toxic Substances Control (DTSC) 
Permitting Program submitted their appeal briefing to the DTSC permitting 
appeal officer in the matter of the June 19, 2007 permit decisi.on for Chemical 
Waste Management, Inc's Bakersfield facility (Facility) located at 27001 Round 
Mountain Road, Bakersfield, California. On July 19, 2007, Chemical Waste 
Management Inc. (CWM) filed an appeal (Petition for Review) regarding the final 
post closure permit decision (Permit). This memorandum provides the technical 
basis regarding DTSC Permitting's decision to withdraw special conditions V.3.b 
and V.3.c requiring replacement of the facility's existing closure cover. 

In late 1997 and early 1998 the Bakersfield area where the Facility is located 
experienced the largest precipitation amounts of its historical record. The rainfall 
occurring during the period of November 1997 to May 1998 totaled 14 inches, 
while an average water year rainfall total is about 6.5 inches. At various times 
though 1998 the Facility removed qu~ntities of leachate which were significantly' 
larger than usual for the site. To DTSC Permitting, the unusually large amounts 
of leachate removed during this period suggested the site's closure cover was 
allowing rainfall infiltration though the cover, and thus not meeting the 
reqUirements of the California Code of Regulations, title 22, section 66264.310; 
specifically that the closure cover should be designed to prevent water infiltration 
through it for a period of at least 100 years. Upon renewal of the Facility's Permit, 
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DTSC Permitting required the Facility to replace or repair the site's closure cover 
to meet applicable regulatory requirements. Through a special permit condition, 
the Facility was required to submit engineering plans to reconstruct the closure 
cover to .m~et regulatory requirements and specify a cover that included the 
following components or their hydraulic equivalent: a low hydraulic conductivity 
layer consisting of 24 inches of compacted clay and a geomembrane of a 
minimum thickness of 60 mil, a drainage layer, a biotic barrier layer, and a top 
soil layer of at least 24 inches. 

DTSC Permitting was additionally mindful however, that many factors are 
involved with cover performance, and consequently, it was DTSC Permitting's. 
opinion that the Facility would have the option to provide information to attempt to 
demonstrate that the existing closure cover meetsapplicablf? regulatory 
requirements. Since issuance of the Permit, considerable efforts have been 
completed to investigate the existing cover. Additional information now available 
to DTSC Permitting, includes: subsurface inspection of the cover's clay layer, the 
completion of increased cover maintenance and repair activities, the placement 
of moisture monitoring probes in the cover, laboratory analysis of the cover's 
hydraulic conductivity, quantification of potential evapotranspiration water' 
demand, water balance modeling analysis of the cover profile, and a more . 
complete understanding of the leachate collection and removal system (LCRS) 
and of the locations that generated leachate in 1998. It is DTSC Permitting's 
opinion that the Facility's existing closure cover meets applicable regulatory 
reqUirements, based on the following: 

1. The North West Canyon Sump (NWCS) is not hydraulically linked to waste 
management units. DTSC Permitting now understands that a. clear 
hydraulic link between the NWCS and adjacent Western Waste '. 
Management Units (WWMU) does not exist. At the time of issuance of the 
Permit,-DTSC Permitting believed the NWCS served as a leachate 
collection sump for the WWMUs. OTSC now understands that the NWCS 
was originally built to collect groundwater impacted by a spill that had 
occurred in North West Canyon. As the overwhelming majority of the total 
leachate removed during 1998 came from NWCS, the lack of a hydraulic 
link to waste management units does not support the assertion thatthe 
cover allowed water to infiltrate through to the leachate collection sump. 

2. A reevaluation of leachate removal data along with recent data collection 
and analysis submitted to DTSC Permitting does not support the 
requirement for replacement of the existing closure cover. Leachate 
removal systems are present in the North West Canyon, and at evaporation. 
ponds P1, P2, P3, P5, and P6. It is now understood that the NWCS is not 
hydrauliGal/y connected to waste management units. Pond P3 showed no 
increase in leachate during 1998: The largest amounts of leachate removal 
from ponds P1 and P6 occurred in March and April 1998. The timing of the 
leachate removal from P1 and P6 occurring so close to the heaviest rainfall, 
which occurredin February, suggests that leachate had not been removed 
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. in the previous months rather than that rainfall infiltrated though the existing 
closure cover. ,Data from the remaining two ponds, P2 and P5, showed 
leachate removal in the months immediately following the heaviest rain of 
1998, again suggesting leachate may not have been removed in previous 
months. These data also showed higher than normal amouFlts of leachate 
were removed in the final months of 1998, which could suggest the cover 
allowed rainfall infiltration into the LCRS. However, it is DTSC Permtting's 
opinion that increased leachate removal from ponds P2 and P5 do not 
support the requirement of a new closure cover in consideration of the 
following: 

a. Maintenance and repair activities completed on ponds P2 and P5. 
During the fall of 2007, CWM initiated maintenance and repair activities 
on the upper layer of the closure cover on ponds P2 and P5. These 
activities included top~soil scarification, moisture conditioning, re~ 
compacting, and hydro-seeding per specifications of the Facility's 
previously approved closure plan. 

b. Placement of moisture monitoring probes in the cover profile of ponds 
P2 and P5. Moisture monitoring probes have been installed at seven 
locations, three in P2, three in P5, and one in P1. Each location 
consists of clusters of moisture monitoring probes which vary in 'depth . 
from 6 inches to 38 inches below ground surface. Since December of 
2007, moisture in the cover profile has been monitored. Despite the 
short period of time the system has been operating, increases in soil 
moisture have been detected only to a depth of 12 inches in the 
vegetative layer. Probes at a depth of 6 inches have recorded an 
immediate increase in soil moisture with precipitation events, which 
suggests preferential flow due to desiccation cracking. Although probes 
at a depth of 12 inches have also recorded increased moisture with 
rainfall, the moisture response of these probes was not immediate, 
which suggest that desiccation cracking may be confined to the upper 
six inches of the vegetative layer. Deeper probes located in the clay 
layer of the cover show seasonal moisture changes which are 
attributed to temperature change, and when compared year to year (Le . 

. from January 2008 to January 2009), these results show relatively 
constant soil moisture content. 

Moisture monitoring probes will remain in the cover system and provide 
active monitoring which can be used to evaluate performance of the 
cover system and identify potential future problems at P2 and P5 
should they arise. 

It should also be noted that a high sensitivity pressure transducer has 
been placed in the leachate collection sump of pond P2. This pressure 
transducer will, on an hourly basis, provide water level data in the P2 
sump. 
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c. InspectiDn Df subsurface clay layer Df P2 and P5 did nDt reveal 
desiccatiDn cracking. During installatiDn Df mDisture mDnitDring prDbes 
discussed in paragraph b., a visual inspectiDn Dfthe clay layer in the 
C,DVer Dn pDnds P2 and P5 was cDmpleted. In a letter dated April 21, 
2008, from Applied Soil Water SDii TechnDIDgies to. CWM, it is repDrted 
that DbservatiDns revealed that the IDwer cDmpacted clay layer did nDt 
exhibit signs Df desiccatiDn. AdditiDnally, as mentiDned abDve, mDisture 
mDnitDring data cDllected to. date indicate that probes IDcated in the 
cDver's clay layer ShDW Dnly seasDnal mDisture variatiDns which are 
attributed to temperature changes. 

d. QuantificatiDn of pDtential evapDtranspiratiDn (PET) ShDWS water 
demand significantly exceeds water availability. PET represents the 
cDmbinatiDn of hDW much water can be remDved from sDii thrDugh 
evaporatiDn and from plant uptake. PET is computed using plant 
specific roDt water uptake data and site specific atmospheric data 
including humidity, daily wind speed, and minimum/maximum 
temperatures. CalculatiDns ShDW PET water demand Df approximately 
80 inches per year while the average annual precipitatiDn is 
apprDximately 6.5 inches. The ratio. Df PET to. precipitatiDn indicates 
that Dn an annual basis, plant and atmDspheric demand fDr water is 
Dver 12 times greater than the available water. The PET to. precipitatiDn 
ratio. is much larger during the summer mDnths, making the possibility 
of water infiltration from previDus wet periods cDntinuing though the 
summer mDnths less likely. 

e. Leachate remDval does nDt necessarily cDrrespond to leachate 
cDllection in sumps. If leachate remDval were cDmpleted by automated 
mechanical systems, the timing Df leachate cDllection in the sumps 
wDuld be correlated with the time Df removal. LeaChate removal at the 

. Facility is however completed manually. Laps in leachate removal could 
allDW leachate build up, resulting in larger than nDrmal vDlumes to. be 
extracted upon removal activity. It is plausible or even likely that this 
may have occurred during 1998. 

f. Recent field activities have provided additional hydraulic conductivity 
data at ponds P2 and P5. The hydraulic conductivity fDr the clay layer 
at pDnd P2 was measured at 2.77E~6 cm/s and pond P5 was measured 
at 3.48E~6 cm/s; bDth values cDnsistent with Driginal design 
specifications. Hydraulic cDnductivity of waste material was also. 
measured during these field activities. At the time Df closure, waste 
stabilizatiDn included blending of waste with dry material and mixing 
with cem,ent. Drilling cDnducted during field activities has shDwn that 
waste in place was dense to. very dense, as indicated by high blDW 
CDunts encountered during drilling. DTSC Perm.itting staff has also. 
Dbserved these field cDnditiDns during site characterizatiDn activities 
conducted in June 2008. Waste material hydraulic cDnductivity 
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measured at P2 ranged from 4.2E-4 cm/s t06.60E-9 cm/s, while waste 
material hydraulic conductivity measured at P5 ranged from 1.40E-6 
cm/s to 2.20E-7 cm/s. 

g. Unsaturated flow modeling of the cover profile indicates the existing 
closl,lre cover works effectively as an evapotranspirative cover. 
Unsaturated flow modeling of the existing closure cover was completed 

. using UNSAT H. Using site specific soil, climate, and vegetative data, 
modeling was constructed to identify the depth in the cover profile at 
which flux is minimized to insignificant values; that is, the depth at 
which an additional inch of soil would no longer reduce flux though the 
cover profile, known as the point of diminishing returns (POOR). 
Modeling results indicate that during average precipitation years, a 
POOR of 18 inches is expected - 15 inches above the minimum 33 
inch cover profile. Modeling based on 1998 rainfall show aPOOR of 19 
inches. Additional modeling based on both multiple years of 1998 
rainfall and future soil conditions provided results that showed the 
PODR Jess than or equal to the minimum depth of the existing closure 
cover. 

h. Leachate removal from P2 and P5 during 1998 is not sufficient 
justification for replacement of the existing closure cover. If above 
points a. though g. are ignored, and it is assumed that in 1998 rainfall 
did infiltrate though the existing closure cover into the leachate sumps 
in ponds P2 and P5, the question, then, becomes whether or not such 
a scenario technically supports replacement of the existing closure ' 
cover. According to the Facility's post-closure permit application, the 
aerial extent of P2 is 2.0 acres while P5 is 1.5 acres. It is OTSC 
Permitting's opinion that infiltration though a 3.5 acre area of the cover 
would not technically justify replacement of a 90 acre closure cover. 
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