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13 TO ALL INTERESTED PARTIES IN THE ABOVE-REFERENCED MATTER AND

THEIR ATTORNEYS OF RECORD:
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Attached is a copy of the Proposed Decision in the above-entitled matter. submitted to
16

the Department of Toxic Substances Control (DTSC) under the provisions of

Government Code Section 11517. You are advised that DTSC considered, but did not

adopt, the Proposed Decision and that DTSC will decide the case under the provisions

of Government Code Section11517(c)(2)(E).
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21 You are advised that, in accordance with Government Code section 11517(c)(2)(E)(ii),

you may submit written argument to DTSC. Your right to argue on any matter that you

23 feel should be argued is not limited, but you are advised that DTSC based its rejection

of the Proposed Decision on its findings regarding Respondent's alleged transfer of

custody of hazardous waste to an unauthorized party, the alleged failure to obtain

handwritten signatures on manifests, and the penalties associated with these violations.
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Any written argument that you may submit to DTSCin this matter must be received by
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1 DTSC at 10011 Sl. Sacramento, California, 95814, % Christopher Cho, on or before

2 January 22, 2014.
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'C/
Christopher Cho

Attorney

For: Department of Toxic Substances Control
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BEFORE THE
ENVIRONMENTAL'PROTECTIONAGENCY

DEPARTMENT OFTOXIC SUBSTANCES CONTROL
STATEOF CALIF0lU'UA

In the Matter oftheBnforcement Order
.Against:

OLGASHAPlRO,dbaFacific Oil 0o, ,

Respondent,

,Ae;ency No, f,IWCAZOll 4089

OAR,No. Zo1306()32S:

.~.

. Thi~lJlal:l;er'Wa~.b.earil byErjc'Sal'i'Ye!~ .Admi~tr~ti1!e Law~ildge{ALJ),omC(),of

Adq¢ri~:He~riIigl"'(O~)" State.of~~a, on A;U",o1lst'28,. 2(},1I$,.,~dSeptel1lbe~ 1.Ii,
::Wl:ll'\:in·!;osA:ngeles..TJile:~eCOId wllS:closed·and;the·mattersublmitted ford!!clsioil'!!t'tlie:
conchisionof j:he hearing onS<;ptember 16,2013, '

, ','

'Ihomas '(j: HeUer,)Jepu\1<,Attome¥Glmeral;xepresented.Robetj:.I(ou{CO.riJPlainimt).

S!::0tt;W;.S!lllpirq, Esq;, ,represe\1te~'O~ga.S1;IS;1:'iib(R~~Qliide~t?,W:hO,was present,

F;i\iCTUALFlNP.INGS

. , .,. '1. ,.C0mpiamant'sjghe.d..a:o:dP1e~thrEJjfon;eJ7lent01'4etin'1iis ,officl;ucapaci;Yall
the'UmtChlef, Enfcrcement and. Ernergenq' Response DiwsiolTof:tte Depattment:ofTo:tid '
Sfil:Jstl!:lice~Q6Iltrql.(~pa,rtm,ent), ']!le,EnforcelIlent Order.alleges Respondeat'committed

.. . fi;vce ~eparatevioliitipns ofstatutesQr.regtiJ.afio:!Lspertainlllg to.hazardous waste
.: .. transp0rlation,speclfiesa 'S<lftedule:fot compliance diteoting Respondentto takeand refrain

wm various.aeticnsto rewed;!' j:he'allege<;lviolationsi and,as$essesa$.28,SOO penalty,

2. . Respondent timely reqlieSteda~earing to conle~tth~ J;lrifoweIDentOrder.

3. Respondent does'business as 1?acif.ic'Oil Company (J?O,C)..At all times
relevant, Respondeatoperated a'hazardous \1iaste transfer facilitY at 9130 De GannoAvenue,

.sunV'alley, Califor:nia (Respondent'syarcl).· .' .



4. The Department authorized Respondent to transport hazardous waste by
Transporter Registration No. 3115, which expires onMarch 31, 2014,
BackgroundInjormation

5, Respondent formed poe ill the early 1990s and has been its only owner. She
buys used oilfrom local businesses, such as gas stations and carwashes. She then sells the
used oilto others. In theprocess, sheuses trucks she OWllS totransport the used oil.

6. One ofRespondent' s major customers IsBotavia Energy LLC(Batavia),
which is located In Ehrenberg, Arizona. When Respondent sells used oil to Botavia, she
typically uses a truck driver leased from Botavia to drive thepoe truck containing theUSed
oilto Botavia's yard in Arizona. Respondent does not have theleased employee onthe POC
payroll, but the sales price paid forbyBotavia for theused oil is reduced as compensation for
Respondent leasing one ofits employees to drive thePOClruck.

Department's Investigation ofRespondent

7. On a date i112011 notestablished, theDepartment's Enforcement and
Emergency Response Division received ananonymous complaint that Respondent was
engaged in transferring used oilfrom one trUCk to another truck without authorization. On
April 4, ZQ11,.the Deparhnent.assigned stafftoinvestigate thatcomplaint.

8, Department stafflnspected Respondent's yard on May 18, 2011. On other
days, Department staffinterviewed Respondent atherhome and J:eviewed documents she
hadin herpossession pertaining-to poe. Department staffalso Interviewed poe employees
andothet knowledgeable witnesses. The last intewiew with inoividuals knowledgeable about
Respondent's business was .011 June 2,20II. TheIastknown acpivity in this Investigarion was
onDecember 8,2011, when Department inspectors conferred withDepartment Associate
Governmental Program Analyst Tari Patterson concerning individuals eligible to drive a
truck owned byanentity that has aDepartment transporter registration. No explanation was
provided for the delay in conferring with Ms. Patterson.

9. The Department 'issnedanInvestigation Report<ooncem1ng this-activfty. The
report was dated and signed.JijIlua.ry 12, g012, but.l;lotgi'l'ento ,RespOl1cle1J,t.ll'ltu January 27,
2012. 4t no time di~ the Department notify Respondent that it neededanext~~~onoftime to
comple~e its investigation orissue .the report duetocircumstanoes beyond itscCii:ttrol.

io. Based onthis investigation, theDepartment concluded that Respondent had t,

not'engll:ged in truck-to-truck transfers. However, after interviewingwltn<:1sses.and reviewing
.availab~e documents, Department staffconcluded thatRespondent had violated several
:provisiq,ns ofCiilifortlla',s.:E;Iaz!!l;dous Waste CbntrolLaw,Wlitc)l is serfotth inChapter 6.5 of
.Divisioil'20ofthe Health andSafety'C0de and its accompanyiqg regulatiOils.
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Hazardous Waste Transfer Manifests

1'1. Respondent's Transporter Registration allows her to transport hazardouswaste
infhis. state, as well astransport hazardous waste to other states. Used oil is considered
hazardous Waste for thesepurposes. :whentransportlngfrazardous 'waste, California Code-of
Regulations, titIll22(Regulation), section 66263.20, requiresth~ parties involved in the
transaction touseand complete the Uniform HazardousWaste Manifest (manifest), in
pertinent part, as follows:

:.SubdiVision (a)1'Atr~pdttet'(here R~(}jld"lit),Sh~ ll(Jt' llc'cepthazardonS
wastefroma g!"llerator (e,g." auromotiverepair.shop.gas :station, carwas~"
,et~.) uiJ),!"Ss;it iliiiCC1'J;:!11lanil;ld qya m1Urif~t:.qomplet~a:nd signed. .
,. :

SUj:lwv1siOn{b):Before tranSportfugt~e :hilZaidollS was,t~,the~p(irtei:'$hal!
oomplete, sign"anddate tli:eTrro:tspDrter,otWasleseoUonoitbe manifest .
ackhowleqgi~g,.aCCepj:ance,of the~douswllste.'ijom ,fuegenerator;~e
tTiJIl.Spoti:Jltsh1l11 'r!itiJ:oi.ii st~~4qopy .to.theg~l).erat(jrpncii: toiempv!il.of j:be'
wasteJmm thegeneFator's fucillly, . . ,

Slibillvision(~): Thetrilll$p~er Shlill' ~sUJ;il!J:l<lt ille.,rpji;jife$t ~cCQm]i!ll.iies.\tne

1iazarrlousw4Sle·; .

'"."., ",,....

~, "

:SllbdiVis~\.iii~d); '['h~triinSp6~erslmll bil~elJ llla~esfin'the.'u:anspoiter'li
posse~sio~WMelilln~po¢ngtheJiaZar~pU$w~le *lij:rs:oal).rel~~:tlJe . .
manli'esl;toan0the~trIlr.$porterot lotbe;OW;nerpIi()J;Jec!4t9t'9f,tl).\?'desjgnatt;iii'·
~azar4DuSWJ.&te ~aGilityacceptin$'i:h~ waste,

SubdivJ~ioote):.A~PQi:tr:;r tiilm,pq~ghazardous*"a$te intoqrp1.1fbf
O:¥,for;:da shan haveIn.their.possession.aminitestwl:ththezenerntorand
u::tmsportersr:;otipnsCf);tnpleied, ' . . " '. .

,,"", .
,.\ ,

Subdisision (l:): Tl1ertransporter shall stibniit tothe Ptlpartm,ent~ legi1;ileC9PY .
ofthe IUIlllitbst',completed bythegenerater, transporterand theparty who
a,ccepiei;l the hazardousw1\SjefOt.each I(}a,(l ofhazardous wastetranspo:rtedp:qj;
of theState, within 15,d;J;ysoftlledate:thal tbeJpad jsacooptedbYtbt>
designated facility on'the.manifest,

Subdtyision(g):A transporter who de1ivershazard()Uswast~ toanother
transporter orto thedesignated facility who.acceptsit sjlall; (X)obtaj;n thedate
ofdelisery and thehandwritteasignatureof.that transpcrterorofthe.owner or. .. . . .' - , . ..',' ,. ,""

operator.ofthe designated facility onthemanifest; and,(2) retain onecopy-of
the manifest; and (3) give the remaiaiug.copies.cfthe manifestro the
acceptingtransporter or designated faci1i\y.
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12. The manifest form has several duplicate pages. The information written on the
top copy transfers to the underlying copies. After thegenerator completes theinformation on
the top copy pertinent to it, the bottom page containing the duplicate information is torn off
and keptby the generator. Thetransporter completes the information onthe top copy
pertinent to it. Upon delivery to another transporter, or thefacility thatultimately accepts the
hazardous waste, the transporter tears offthe bottom copy andretains it.The remainder of
the form, in most cases containing the original signatures, is received by thefacility that
accepts thewaste. If thatfacility is located in California, it is required to senda copy of the
manifest to theDepartment. If the accepting facility is located in another state, it is expected
to also sendin a copy of themanifest to the Department (and comply withthe laws ofits
own state) butthe Department acknowledges it has nojurisdiction over out-of-state facilities.

13. Manifests sentto theDepartment are received, logged and the information is
maintained in Its Hazardous Waste Tracking System (HWTS).

14. When Department staffconductedtheirinvestigation described above, they
requested Respondent toprovide copies OfmanffestS forhei: hazardous waste transports.
Respondent advised them that many ofhermanifest copies hadbeen: lostor destroyed after a
dispute' with herdff-slte storage provider. However, sheproduced copies of over 1,500
manifests fortransports that had occurred in October 2009 ,and November 2009, June and
July 2010, and January and February 2011. Allof these invoices involved transactions where
Respondent purchased used oilfrom local businesses and sold it to Botavia.

15. Department staffresearched Respondent's actlvi'\y inputted intothe HWTS
and found thatapproJdlll.atelY'98 percent of the manifests she provided tothem during the
investigation hadtiotbeen i'eceived bytheDepartri:1entas required byRegulation 66263.20.

16. With regard to those transactions, Respondent used themethod described
above for transporting thehazardous waste. Specifically, when the used oilwas purchased
from a local business (the generator), thelocal business-would complete and sign the
generater partof the manIfest, keep a copyfor itself, andgiVe therestofthe manifest form to
the POC employee (the transporter), who rransporredjbe used bilto Mspondent'syard in a
truck owned by Respondent. A Botavia employee, usually Alexander Del.eon, wasleased by
Respondent to.drivefue poe f;rubktontalnillg theu:si:ld oilfromRespondent's yard to
Botavle;'~ym;din Arieon".·Fox'the transactlonsin 'Oo!dl:ier andNovember 2009, the only
transporter listed 'on the'manifests-was POC.For the remaining transactlons in 2010and'
2011, !bePOCemployee whofirstpicked upthe usedoil signed tb.e manifest as afirst
transporter on behalf ofpac; the Boraviaemployee whowas leased by Respondent to drive
the POC truck to Arizona signed themanifest asa secondary transporter onbehalfof
Botavia. Upon arrival aithe Batavia yardi~ Arizona, 'Il Botavra el!}ployee,usually Christian
Sartchez;signed themanifestotrbehalf of B6tavil\as thedes!g1lStedY;toility accepting the
usedoil. . '
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17. According toRespondent, thesecondary transporterinformation on the
manifest was only completed in Arizona andnever in California. Respondent testifiedthat
wasdone because the truck would have to go through twoweigh stations on the'wayto
Arizona, and signing themanifes; in California before entering Arizona would complicate
that process..Moreover,. itis'cleat from her testimony thatRespondent Understood that
Botaviawasnot a registered transporter in California and therefore that it couldnotl~~y
transport hazardous waste inCaJifomilt. However, Respondent f31led to present my credible
evidencefrom Batavia or other sources verifyingwhen,where or. underwhat circumstances
,the manifests weresigned byBotavia as the secondary transporter.

1'8. Re~'pondent te$friiedfua.t ·shewasiold'!;JyJv1j:; Sanclier.efBotavia.that.it was
.semJing copieSoftheinariifests~o'lheDepartl;lIelitfor thetransactions With poe. Although
theHWTShasrecord.efover500manifests seatfrom.Botasia inZ009,there ili lioother
persuasive orqredibleevj:i:lence,i!;lOicatingtlmfBotavl.a regularly-sentmanifests to the.
Depalj:inen(for hazardou;:waste;.iit accepted from Respondent.Respoaden;'presented no.
,credible evidenceindicating the~ame,WhenDepartment staffinterviewed .MI.Chiis.tian "
overthe te:lejJhoued1!tingtheir'l.nvestigatiQn,he wasv~~eaboilt themaIDfesl!1,statingolll1y
:thilnJ;6' ''b$lie:v:ei\:'.:BotaviasenboQP~~s qf-fue m!!nife:sts'to lb:ege:r;enitp\,andPOC. and tha~ 'he
'>fudughf' copies'y?ere~.Sojit'to t~\l'D~pa,rtil1\lllt,qni:l~dhe~ecif6umstai:Ic:e$, it :W~ ~lilt.
,eshiblishecltlllii·RespondentJIadreasollld:llh.assurance'.lhat·Be!av:iawa~ r~,ggl¥ly.sendl:pg

,dOnll1leted,m3nifests ba6kiotbe:Derparttnent;· .

.. 19. .. Respl)liCl.el1t'Pte~e:n~ed:~ ;e,!i:ceWt froni ~\(ide:Q ..~ltling session 0ll'me' .'
J)epaltment'swebslte pertaining·to .fue.,rlianlfest completion process,'The DejJartineittmrlnel';
.advise~;ttl!it fbrJiilzatdqus w,aste,~.eill.g*ra:o.$,pori~1p· another slate, the generatorand
1;1'8:nspo!)\etare,requ~4 .to si;ri~th¢il1iailil'~! ;w th~ pl;;j'!atli)ielit.B;oweYei,:the#ajrie~ l!!sii.
itldicalesthat:thegeneralorandtxatlSpmterdo:Ilothav:e '1:0 %el\q~coPY;G>f tl!e 1ill!Ilifestto ·t!7e
:Dep<q:lme~t.ifthey',bQW ,:the'Olll:~Qf:stattilfacilltyaceep/.41gthe,1iJizanlous waste is also
rBtm:Iri.jJ,g lICoril;plelei'!l;ha,UlfeSt'tQ the'B~fu:1;mil;JJ; '):n:that'cise,the:E!epaitrn;ent'irainer
indicated that the'S~atJ;:do6$:tlotnee.iftol1ave dllplicatelXip!es q:fjjj~;~aBie document,

20. Regnlation.6f:i263.20,slibdi;iiSioll. (g)(1), requires 'a·tr.ansporte~ (hel'e l',q(;):tnat
dellvetsllazardous waste toanotljer'transporten:if to,a, 'faci:lltYthatac~ptil tliehazardollS"
wasteto "obtain the handwritten ,signa1:t1Iilof tbetraIjfllJQrter!0r offhe.owner or operator of

. " the desl.gnaiedfacilityon themaDifest"Forallthetransactions iD. qUesflollbetweenl;'.0C .
. .. arid Botavia from 200,9 through.201l,the m.a1lifei'tSin question.renraina digital version of.a .

... , hlU1idw:rit1;ensignaturerrom goth Mr"Di7iLeon 1!S the transporteron'behelf of.Botavia, as well
as the diglta.) version ofa handwritten.signarure from Mr. Sanchez onbefialf'of Botavia as
.lhefacility accepting the.hazardons waste. Based OIl theUIliiomiity-iil how. thedigital .
!lignahiies.forhot!i individuals were.affixed tothemanifests, itappears that those signatures
were d\lne by machine-and placed onthe manifests wellafter the' eventsin question, i.e.,
transfer of possession of the used oil.'Complainantcontends 'the mani:fes~roust contain
original handwritten Signatures, andfhatthe digital copies do notcomplywitbtheregulation.
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Hazardous Waste Annual Reports

21. In addition tosubmitting manifests to the Department, registered transporters
are, also requited to submit two types ofannual reports,

22. Health and SafetY Code section 25250.10 requires every registered transporter
ofused oil tosubmit a report onorbefore March 1 of each yearregarding the used oil
transported during thepreceding calendar year, specifying theshipping description of the
used all, thevolume of each type ofused oil, and thefacilities towhich theused oilwas
transported. '

23. Respondent failed to submit a report for thecalendar year 2008, and
Respondent submitted annunlreports forthecalendar 'Years 2009 and 2010 in February of
2012, which was wellafter the deadline and after the Department concluded its investigation.

24. Health and Safety Code sectioIl25250.29, subdivision (f), also requires
registered transporters to submit a report onorbefore March 1 of each year regarding used
oil transported outofstate during thepreceding calendar year when they are thelisted
transporter em themanifest.

25, Respondent did nottimely submit anout-of-state transport report for the
calendar year 2010.

26. Oomplainarit alleged thatRespondent also failed to timely submit these two
types of annual reports fortlle calendar years 2011 and 2012, butComplainant laterf01U1d
that the DepRl'trhent had;timely tec!iiv:eiBhose'repolis all:d tfrezeforeconceded there was no
viclaticn forthose two years.

27. Respondent points to theUsed' Oil Hauler Report form thatthe California
Department of.Recycling and Recovery (<;;alI\:ecYdle) also requires used oilhaulers to
complete and submit ona quarterly basis. The fonninstructs used oil haulers to send
completed forms to theDepartment (although they are advised to contact CalRecyc1e with
questions). Used oilhaulers areatso instruqtedto·"[aJIilyleport thedestinations to.which
YOllI:C'qnlpany trll\lsports.DQJll;l1 include·oil transptJrt"dfrom yourfuGility toanother
destlnationt]yatlotherhauler." (Bold inoriginal.),CatReGycle's·,report.£onn mcludes aplace
10 disclose used Ql1 ha:11le:d out-of-state. Departmentstaffteslif!ed that if·Que oiits registered
transporters ilm~ly'subroittedquartet1y:repbrts to CalRecyole (which theDepartment
received), itwouldnot have to submit to theDepartment the above-desonbed reports
required byHealth andSufety Code'<jecnolls Z5250.10and 25250.29.

. 28; . Respondenttesti:ffiedthat.shedld.notfile theannnalreperts descrl~edabove

because.she wasmisled 'by the'iLlStructions .I!!ll:C<i&ecycle's.repott form.: She testifiedthat
because many Of the,transactions inquestinn involveda secondary ,hatller,l.e., Batavia, she
road the CaIReeycle form instructions asuot requiring herto submit theCalRecycle forms.
Since shebelieved shedidnothave to·subl)rit quarterly reports to CaIRecycle, she testified
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she believed she did not have to submit the annual reports to theDepartment Respondent's
statedunderstanding of theCalRecycJe form instruction is dubious 'and employs circular
logic. Ferexample, POCwas:the only transporter listedin.the 2009 manifests, Asforthe
otheryean" Respondent.testified that-she viewed poe asthe tra:riliPorterQfthe 1lS00 Quinto
Arizona, but she didnot¢stablish whenDrif Botavia actually tookover the: transportation
before theoilreaohcd.Botavla'syard in Ehreribe:!:g, In any event, theCalkecyole forms were
separate and distinct from theannual reports that tmd:to'be submitted to the Department;
Since. Respondeat failed to ti:i.nl;lyso,bl)litted. quarterlyreports to CalReqle, she failed to
establish thatshewas exempt from filing, the.annualreports with the-Department,

Trilnc;porUngFlr;;zardous Waite
, 10'

'.29" :'Bealthand Safety'Code section. Z5161i,stlhdlvisibll(a;)(1), prohibit&ttamlferred'
custody pfllazatdo1;ls waste toazransporterwho1'loes:J;!.othold1\validregistration issued b'jr .
theDepartment. In thisql\se,.althOllg11 R~i;ponden'isa, register.ed 'tiaI\sport~With I'M .
:Departrnent"Botavia'J:sllot; . . '. . . . ,

'$Q. '. B'eginnii)g'ina:t1e8$iJ/!Ilu~ .201:0, and'ccntiauingthereafter, .Respondent .
!t~dttedllie.:liseq oilsh~sor~ ~::Si5);a:vi!), '\:jy:t~ )'ri,~~9.1Ji:~V!\6.U$1J',a~Oed.. Cornplainant
cX!ntenilSttliisrnefuOO violated\:he.lawbecanseithi( 41i\v;e~'¢( tlletniOlc w\lsj:ypipa+ly an' '.
BwpIO)'6?'OI.Bota¥ia, audth~t.RespolldentwllSthp!<\forealJowin,g:llrailsportl\tiolJ.of .
hazardouswilSte'i,llCiilifq$;Ul,'1;Jyiiffiin!Ws'!lireu 4kr1spqrlei;, T1:l.e:ide:atityoftne.transporter
Of'tl:le'USed. oi1,whtlem Aclzl5lJ.aAsuotatissUeiJlthiS'.c;a:s~, because.theDepartmeat doesliot, .'
have jutisclk;tipuoyerl:hahcti'v'ityiiJ..l\llo,tller,stare,

'3t~e~porideMWU\\}li$l;ied~! J;>Qt;:>iiy¥ijJJ,e ~Qrter,o~ffie,~ed(;ii;:Q:oAther .
yard to aaundetermined10catiordltAilzona(seeFactnal.iPill9ingfi..W&:2%). Thisis:~all~
Slte leased pie Bdt[tvia.\Itive!'to tran$pott the; Qi1'fromher'yar~i and otherwise accepted: ..
responsibilityforth;e li.;;$:edIQrJve;{'in<l iJiariner'th<lt i;lemonstrateci this;arrangernentwasnota
suhteliu,ge.For,example,'PQ¢'atjdJ30ta..;lalJ:Wla'Wfittencortttactf"wn81izfugPOO's.1~pf·
aBotavia.ernployee totranspo:rt:usedoilpmchase.dlrom::POCby. J?ol;!lYia;.':f')ota\i~a w~
compensated ~y.POCfor useQf#J.~lease4eJ:iWlpyOO; .The:waSte.was 'trallsported onlY:iu'11:'
marked cpoCq:uckand ti<m:erJ:ha;t,:l:Yereappto'pnat~1yvilgi~tered t&l?OC. TheBctaviadrivers

'. who. served asleased employees,mainl;y'.;M:r,:D:eLeo::\. 'Yere'il)~uIce:([1;ly POe. Silice ;ro09".
'poe.enrolled 'Mr" Del.eon-in fuefedeci1 Department otr.rausportation" s (DOT) Random ..
Di1lg3..'l1i AlcoholT-estil\l;'!'rogram,ilAg'he!:\Oliis a.medical.cardrequiredby DOT. ME.'
Del.eonis also .regmteJie:':lt.brouglJ P()c;lll~Califol;!!ia.l;lepartJiJ,eutofMotor Vehicles, . .
(DMV) Pull .NotieeProgram, 'ROCmilkes '!SurethatMr.,DeLeoll is,randomly tlrugtested,anq. .

. thathe. takeiSandpasses'J!diiving test.:Mr.:peiteonhasatSQpassed1lle federal Transportation'
:Sectinty Adnllnistraqon(TSi9dli,a:iance processtJ:rrougli'POC. Thefederal.government
recognizesthat.a motor-carrier,driveI:llfaYhavemulfiple-ernplo.yers; ,providedth"y comply.
With regulatory requirements, (See,e,g., 49 e.F.R.'S.391.6:3(199&)}Intllis case, it was
established thatRespondenthas soppmpliedvAthrespect tothe:l~ed·employees from ..
Botavia. .. .
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32. The Department employees who testified agreed that theDepartment regulates
the registered transporter, nottheindividuals who drive the vehicles used in transporting the
hazardous waste,

Monetary Penalty Calculaitons and Schedule for Compliance

33. The Bnforcemenr Order includes a schedule for compliance, which requires
Respondent to take, Of refrain from, certain actions in response to the alleged violations.

34. Other than arguing thatthe schedule forcompliance Isunnecessary,
Respondent did notidentify or establish that any particular partof the schedule for
compliance Is unreasonable or unrelated to' the alleged violations.

35. The Enforcement Order also includes a total monetary penalty of $28,500,
Complainant calculated the monetary penalty by analyzing the various factors specified in
Regulations 66272.60 through 66272.69, Thebase penalties calculated were $6,000 for the
alleged failure tosubmit manifests to theDepartment; $6,000 for the alleged failure to obtain
handwritten signatures onthemanifests; $15,000 forthe alleged failure to tlmefysubrnit the
two t:>,pes ofannual reports (C0mplain.al'lt.oonsidered the alleged failures in,t4is regard as
hrvolving justone .category);ancl $10,500;£or the alleged transfer ofhazardous waste to an
unregistered transporter, Complainant found no aggravating factors existed to warrant
increasingthe base penaltles,and !WmitigatJngfactors to warrant areduction. Complainant
hasseveral.years ofexperienoe analyzing the regulatioas for such monetary penalties and in
reviewing the calculations performed by those hesupervises. In tliis case, Complainant's
calculations and methodology were also reviewed and.approved by his supervisor.

36, .It was established bya preponderance of ~he evidenee thatComplainant
correctly calculated the.amounts in question and reasonalily exercised discretion in analyzing
and applying thefactors. identified in the'above regulations.in making his calculations.

37. The fact that theDepartment erroneously alleged Respondent failed to timely
submit both annual reports for2011 and2012 does notwarrant a reduction in themonetary
penalty,Complainant'scalc1.!lat1on for thatpue.categ0ry of vlolationasirumed there were
multiJ;i1evlolations,te., 'foiieacl1tepOItnlill,timely reoeived.ltwa$ estilb1i~hed that .
Respondent:lailedto timely.slibmitbothannual'repotts·:I'or other oalender yeats,so this
category,still involved mul~ple :v.lolations, .

III

III

III
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LEGAL GONCLU~ION:S

Jurisdiction and Burdens

1.. Health and Safety Coile section 25187 anthorlzes theDepartment t6 order
actionnecessary to correctviolations and assess a.monetary penalty when theDepartment ,
determines that anyperson hasviolated ~pecified provisions of theHealth and Safety-Cede'
or anypennit,!1¥e., regulation, standard, or requirement issuedor .adcpted pursuantthereto,

2.. A:naa;encyseeking cjvilremedies andpenalties againstaparty.holding a
license oi:regi~l):aJ;J:9n b~ .theburdenofproof. (BrowlIv.CJi:yojLos Angeles (2002) 102

.Cal.;'\ppAth 1!!?5:)'m.thisc:ase, (;o:g:lplai.nt:hali the. btu;denof pi'<lef; .

.:3. .Evidenc;e Ciil<i:sec!ion 115 states tha't, .e1i:~ptas otherwiseprovided.bylaw"
the standard,in acivil/l~ol! isplPpf by a pri:ponderan¢(\of the.evi'ilence. As thereis nolaw
requiringothel\Wise, EVitie<ire, Code section 115~pplies here, The m(lreexactillgdleli.r~d .
convincingev,idence standard applies 0nlytQactioos inVolving"professionallicensiil.g rightS
'Oi:periUits;TJ;tei:ev(lCl\ti6riofandnpr6~esSionll1 OJ:,~ati.oli\a:Uicense, likeRespondent's,
.req1iir~6rilyth'e:prepol!de,pmce ofthe. e'liiden.qe standard, (fmpoi!t~ :Beijormanaeli. Dept. ¢if' .
'ConsumerAffairs,Bur< otAutomo#reRepaii-'(QOl1) 201 Gal.App:4.tli .91~, 917.)

;p,if;jp@'n?lent'';s,stiitliie'6fL!m'ttatiq~A.tgamenf .

• . 4A. .Pursuanttoseetien:25185,subdiviS1on(~),the]jepartin.entina:y ooni'l~l:ita:n
·irispe~io!l &fa. ,peilIJjttetifacl:lityd1.\l:mg.a reasonabkhour."WhenrheDepartraenr conducts
suchan.ihspectio!1,· th;~ Depatt1il.e~1; "shiill l'f90deJapo17Y ~fthe..l~ec:tion report" tothe
facilitx10tbfuiivedays· from thepr~lll'a.t~o;t\,.qft:!J¢ Jep~ffi~il.t llqt!:j,te,l: thal'l.6~ daysai'tertl:l'e'
illspec:iiQn.. {§::i5:t8$,.Sl'Ibli.,(c)(2)(A)TThetime;penbdmay be enendetlas a resultof
circllrilSfulicts, 'beyoiJ.4Ihe ;Depiiitinep,fs .coi:\\;;ol,ff:ltnPl'ifles'fue.illIIolved faci1i.ty:within70·

·days from the d"teofthe iJ,IspeCti6:liil:ii,dpr?'4de~l!Je ~ecticil),'rep6rtto 1;4e facl11iy pperatot
in a timely manner ~r'the reason. forthedelay:end\l. (~.25185, suM. (c)(2)(B):)

, .',

4:8. .. Resp.pll'cieliilatgilestlUsadtjo.tiis time"1:!aned 'oocaUsetl:l,e Departm~nfe:s.;ceed~
. the.tim.e)itnit it hadt" :issue'areportafter .its inspections. 'The pepartrn:~l).tstatted its .
· lnvestigatlon.onMiIY 'r$',20'tf,and concluded it onjune,2,.2011. .The.inspectionreportwas
dated.January 12,20.12, bu!,not!iiven to.Respondent n:nt.il Janua,ry .27, 2012» ,TheDepartment .
failed to notify Re;Jptndenrthat itneeded to extend 'theiimt: li.llIit duerocircumstances
beyond itS cenrrol. Thus,..th.e Department ineiqJli6libly failed to-provide a copyof.its .

. . inspection report (dubbed .by theDepartment.as the''!:il:Yesl:igat:!onReport'') wellmorethan
200 l:!aYs aftertheinspection wasconcluded. . . '. .

'1;All. further.statutory references.. areto,the Health. andSafety Codeunlessotherwise
n.oted.· .
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4C. The issue turns onwhether thetime limit specified bysection 25185 is
directory or mandatory. If it is directory, it does not operate as a limitations period for
purposes ofa civil or administrative enforcement action such as this. If it is mandatory, it
does. The California Supreme Court inPeople v. Cobb (2010) 48 CaJAth 243 discussed three
distinct factors in determlning' whether a statutory time limit is directory ormandatory. One
facto);' is whether thestatute specifies thetime limiti~ jurisdictional. (ld.) Silence on that
point is not dispositive; unless the Legislature clearly expresses a contrary intent, time limits
are typically deemed tobe directory. (ld., atp, 249.)Another factor is whether the
Legislature includes a penalty or consequence fornon-compliance; failure to do so typically
demonstrate a statute is directory. (ld., atp, 2:50.) Finally, atimelimitis direotory if the
purposes ofthe statute in question would be dl:1feated by holding the tlme limit mandatory.
(Id., at p. 2:50.) "

4D. In this case, thefaetors enumerated in Cobb weigh in favor of the timelimit in
section25185 being deemed directory. Section 25185 does not specify whether the time limit
is jurisdictional, However, section 251:85 provtdes norelIiedyoJ: penalty formissing the time
limit. Viewed in oomblnation, these ewe ractors provide noevidence thattheLegislature
intended thetime limitto.be mandatory. Finally, the purposes of'thestatute would be­
defeated byholding the time limit mandatory. SectiOn 25185 andits accompanying statutes
are part of abroader scheme of theHazardous Waste Control Law, set forth in Chapter 6.5of
Division 20of the Health and Safety Code, allowing theDepartment andlocalagencies to
inspect, investigate, .and seek redress for hazardous waste violations. Deeming section 25185
to be mandatory, and' therefore operate asa statute oflimitations, would frustrate that
purpose. Moreover, '\I:iewlng the time limit-as mandatory would be inconsistent with thefive
yeaxIimitatiolls:penode$presslyptollided in Code of Civil Procedure section 33'8.1 fer civil
aad.administrative actions to enforce the Hazardous 'Waste 'Control Laws.etforth in Chapter
6;5, whkumclUcles'section 15185. .

4E. Under these circumstances, the time limit in section 25185 is dnectory, and
does not operate esa limitations period. TheDepartment's action in thismatter wastherefore
not time~batted 'byits faUutetotiruely provide a-copy ofitsinspection report to Respondent.

Cause for the Schedule ojCoinplicinceandfenal~
.' ',' ."

s. '.J~esp.6ili1ent vi.o1lifeilR~guIa,tioh'6r$2153,BQ;; sUb(li~sion (f), in thatbeginning in
Ootobe>r2009;ll'lld c.ontlnuihg'thtcOl~gli:a'tleil~t,FebiUIl.o/ zan, RespDiiilent faile4io submit
completed ,copiesof'mariifests (1::Jthe;Derrllt!ment'~ithi'rl' :l~dllYs"#te,hllZ<lIdollSw:aete was
tranepcrted.out-cr-stere aad.acceptedby the:designated 'faoility onth'enianif(lst, in thiscase

.Botavfa located in A,riZona. Batavia did not regularly return oompleted manifests to the
Department fortheusedoil it purchased from Responden~and Rospdndentfailed 1JQ
establish that she had reasonable assuranceor prooffrom Botavia thatit was doing so.
Therefore, the training instmctionsprovided by theDepartmentonits website advising

, .transportsrste notsendin,completed,ttll)1sporter,manifesls when theyknowthe,designated
out-of-state facility is.returningthemto!lte'Departmeht does not exonerateRespondent from
thisviolation. (Factual Findings 1-19.)
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6A. Respondent violated Regulation 66263.20, subdivision (g)(l), in that
beginning in October 2009, andcontinuing through at least February 2011,Respondent
failed to obtainthe handwritten signature of the secondary transporter or of the owner.er
operator of thedesignated accepting facility On approximately 1,500 manifestsfor used oil
transported from Respondent's ylttd toBotavia'syard iIi Arizona. (Factual Finding-$'1-32;)

66, Regulation 66263,20, subdivis!o;u(g)(l), requiresthat the initialor sole
transporterobtain a."handwritten signature" ofthe s6C9n~transporter oraccepting faqi1ity
on. themanifestSubdivisions @(Z) and (3) pi the samestanrte teqliitetheinitial or sole
transporter 10 retain one copy of themanifest, and give theremainingcopies of themanifest
tothe acceptingtransporteror faci,!ity at.thetimeoftransfer, When considering the-overall
processqfcompletlngthemariifests estaQ)iS!WQ!:?Y Regulation.66263.20, it becomes clear
thatthe Legislature"s intentwas to insure thattheaetual'individuals involvedin theprocess
affixed their.handwrittensjgnalures te ihe.manitestatthe acnial.time.of transfer. Wheth~
thatisdone by iriJ!;,. stamp or.digitized reproduction.whatseemacrucial 4ltl!isprocess.jst1;lat
the representation .oftheIdentity of. thdirvolved indivi~l!l!ls, tbroligj1 iliei):handWrillen
signatures.be done atthe tJ:llIe possession of fheusedoil.is transferred,

tic. InNit. Slocum(2O,rQ~96 Gtil,AppAfli163Q, 1t.w'a:$.he19 ~t. !!l!.eleqtrqJ:licpr
digital sigl:13:ttllJe'.does"not comply ",iith.EledionS Code-soot!oll;~OOtt~ga:rdmg;'~owan
illdivi;Q;ual signs~a:Jfeiifiontopl1l.qe anmi!liitiy,eon.fuebaildt, .In:1:lult.case,ihe.,oourtfoulldithilt
the'Legislai:l!'rel'$.g~neW ~j':,.jJroY;J,I ofthe'·'llseof.tll¢rowc $jgli.a:tl1res iwooJllllJ,erda:(and
./ilove:rmnenta1trilllSaetl()IlS, tbrongj1 G0"l(ei'!lment Gode!s~9il.l'6Sapd t;he Unifonp.
BlectronlcTransaeuons A:dt.(lJEltA)(Ci1/'.Codel 'S·1633:l etseq,)., diiJInot tni.mpilie
paffiqula:r1:e4iJirewentjj~EleCi:i6ri~:PQ4e $oocl:on 10QtfuitJhe.slgnatures!~ 'IVerst1nall:r
af'fiKed"toth,epetitidil. (.tiL,at p,. :J:q46-~~7:)Theco1lX{Wll.S also cfl'licerned.lhati!11o¥ng
electronic.signatures wouldeffec!ivdly eliminate petition cir()U1atorSprt~~~*t PP:Qng.th<:; .
sigililtui'eprooess, Wh.\¢'Ilwonllj,'apptlar"to:make :the.i?J;(,~ssmore,susc",ptil>le to fraud,
:p<;JtenfuiJ.\¥llndercUtti.l!g tj).e:i!itegr'J,l:ypf:th!i,e'l~Q~i'1I'1Ce;~&. (1a,~,;.Jt;p. 16.')il)

.'6D. 'j)) tlilscas.e,.it.w:as:uot.establisIiediliateiiJier.ihedciver, Mr. DeLeOiJ.,dJ;· .
Boj:!iirili1sOpetalor, :M!. Salldlei,signe~ ih~ ma,riifestsQra.£l.Ured.the dlgitizedcQPJ of their
signatures-on themanifests at 't!Jitirn.e.tb,at,pqssessibl!. of~e used oil was transferred. Rather,
the evidence indicates,that Mr,'DeLeon sinjply aceeptedlli~ ll)J\Ilifestsat the \irneJ:!e.to~k :the.. .
poe truckout ofRespondent'syard,and tMttbe,manifesis.werenotsigned byeither himself' .:'
orMr. Sanchez until aftertheused oilwas'~eilivered tcBotavia's'yard. Thatprocess isat .
odds with thelll!entofRegulation 66263.29. No evidence suggests anyone other than Mi.. . .
Del.eon drove the trucks or anyone other flian Mr. Sanchez accepted delivery oncetheused
oil arrived at Botavia's yard. Nonetheless, placement ofalgifized signaturereproductions OIl'"

manifests well after-the-fact makes theovetall process susceptible to fraud. In thiscase, it
required ahearing to determine whataetuiy hl\ppened.: . .

~, .



6E, Respondent's argument that she isnotresponaiblefcr howBotavia employees
signed themanffests is ofnomoment, According to her, Mr. DeLeon was leased by her to
actually transport 1:4e used oil, andthat shewas responsible for him. She could have easily
required MI'. Del.eon tosign the manifests when he tookthe POC trucks out ofheryard, or
when he entered Arizona and Batavia became-the secondary transporter. She also could have
insisted. that Mr. DeLeon obtain Mr, Sanchez's signature oncethe poe truck arrived at
Botevia'syard. Respondent's argument isnotpersuasive that'lhe federal E-SIGN Act(15
U.S.C.§ 7001(a», which is similar to the aforementioned DETA, allowed Botavia's
employees to use digitized.reproduoticns of their signatures in order to comply with
Regulation 66263.Z0. Similar to the Sioel/mcase, general statutory approval for using
electronic signatures must gfve way when doing so is inGonsistent withthe underlying intent
ofthe statute in question. Here, Regulation 66263.20 requites 1:4e signatures be affixed at the
time oftransfer. That was not done,

6P. This violation is deemed a technical one, As stated above, 110 evidence
suggests theused oil was accepted byortransferred to individuals otherthan those listed on
the involved manifests, Theu,ndeJ!lying purpose ofRegulation 66263.20, subdivision (g), ill
part, is to create a paper-trail th.at theDepartment can use to monitor or reconstruct the
transportation o:fnsed oilfrom one entity toanother. Inthis case, theunderlying purpose was
met.

7. Respondent violatedseotion 25250..10, in thatshe did not timely submit a
report for thecalendar years 2008, 2009 and 2010 regarding theused oil Respondeilt
transported. (Factual FIndings 1-28.) .

S. Responden; violated.section 25250,29, 'subdivision (:f), in thatRespondent did
not timely submit anout-of-state transport report for the calendar year 2010. (Factual
Findings 1-28.)

9. Respondent did notviolatesection 25163, subdivision (a)(i), inthatit was not
established 1;1y apreponderance oftlle eVldence thatshetrlinsferted cusiody ofhazardous
waste to a transporter who did.not hold a validregistratiolJ, issued ~y the Department.
.Respondentleased a Botaviaemplo)iee\Q drive theused 011 in FOCel!J.llipment.:from her yard
and.mtoArl2;ona. Respliludenttodbillll:l'lown steps nscessary 'to beJegllllyljable forthe
actions '01' tMleased drlvi'lr,.lD.epllrtmeut 'St3:\'fwhotesf!fi~d in this matter conceded thatthe
Department does'ilot!<}gfllate l'hemdMllual'Cfriving thr-tiansportatlon equipment, butrather
flleregistered transpoeter involved in.thetransaction.. It waS·ildt,;e$ta~li:shedw1J:en, orif, the
leased Botavie employee legally transferredpossessioll of theused oil to Botavia, either asa
.secondary transporter or acoepting faclIity. Xn;anyev6nt, section 251.63 doesnotapply to
transportllctivity in otherstates, and Complainant f1t:lIed to establ1&h thatBotavia Wl\S

factually or legally transporting t11e 'used. oilwhikll1 Caliiotma. (F.actual Findings 1·32.)
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Monetary Penalty Calculations andSchedulefor Compliance.

lOA. Themonetary penalty was calculated assuming Respondent violated mefive.
discrete areas discussed above in Legal Conclusions 5 through'S, which areenumerated in
theEnforcement Order asparagraphs;2.1 througn.~. .

lOB. As concluded above, however, it was notestablished that Respondent violated
paragraph 2.5,pertaining toalleged transferred oustodyofhazardous waste toan
unregistered transporter in vicilatiollof section 2.51,63" subdivision (a)(1)..Areduction of the
$10,500 monetary penalty attributed to that alleged violation is therefore warranted. '

,iOe, While it wasestablished .that Responilelll Yi6.1aj:ed paragraph2:2,p,ertaJ:Wqg 19,
failnre.to obtainhandwritten S,ignatureS onthe manifests.artae ,'lime oftransfer in violationDf
,Regulatio1l6626S:20, subdivision (g), that violationwasJ,fa technical nature and.deserving
df mitigatio:t\., Pursnant to. Regulation 6627<?,.62,.,su!:>dlvisiou{b),'Complainant coJ:'r~y ,
·ileterfuili~d ,!bat the POtential ~Orhap:nfro;t;ll 't!J.at vjolauoliwas"MiriimIil."However; .

··Complainant ihoorreotl1i:letel'l1rli:1ei:l that,the extehtofR.esp011dent~s deviation fromthat
",l01.,jjonwlls"M:aj~~PUJ;Suantto,R!eg1ilati(>n66272i.62,slibdJYis'iQn(c)t2)(C), . .

." R¢sp6Iideb:t~st~i:\lJiriCal;vl~liltjptfWas "lVlliiim~,":iii th!;tt;it'~devill,\es· sOP'!ewhatfrojllt'he
;;eqtiitel:l:lent[;.!$Jtl" ,;JfuJJ;etl(illSJj~l:jr as;i:tJtended;, hvtnGf!~'Ye1fasJ:f a11prDvislQnshad'
beenmf\t:"The:pooaltymai:cixset forth in'~uiil:tiolij)6272,62, ,subdivision(d), setsa: .
PelJ;alty·:arij'QUitlof$O(notiil\li).:;fl)t .a'ViQllifjon.1:nviilvi:tJgi!!liniinal.pot\;nlja1a~lWiJ. anij ·!t:jUinot
~emtof'cle¥iati\):l). ..Therefote,;a re:a.Il¢(;lonoft\'ie;$q;OOO.'lrid:netary'pen~fy attnonted.iot:hi.$ .
vlolation]swmanted:

.... '.. lO!;!, "p.rideithesecil,'~stances,'~h~t()ta) !l.'lO~etatypella1J;y·:\bpu1d 'Pe reduredJrom.
~28,5W 19 $1:2jQQPt9.Jlcil9untf(j!the.tVl'9li9qye~d¢S'¥g¢. 4~just);llen41·,GFaetUa! Eihffings it­
37}

·11. 'T4esch~liuJ,e for'l:'Olnp.!llluceiB· oontained ilitheEnforcement Order in section.
3, and the V:~ClUS remediaI:Ilcti9n:sWde~ed to:'beJ:likel1;mre epwuetateiIAispIlragtaphs,3 -.U.
th,crl+g!t 3;1.B ... Resp.bndeJlt:,~ij,Mt'me:lltify or'estabnsh thatmiyparticularpattoflhe:
~ol;ledule.fQr COlnpliance i~tliire!lstma1:>le or u'm:~hi.iied.tQtb,e,liHeged violations, Bowe"er,

..'..' . '. ." .... ..p'1!;fagraph 3:1~4()J;di;rs.Respo!!q\!!!!'iQ,~~ili~tely ceasett~#n:i!lg custody bf11Jlz~dolls.
waste to unregistered'lrani}po:cters. .Since Ii wasl1otestablished',lnatRespondent1iioIated '

..! .,. . .seption 2516:3, $t,ib4ivision.(a)(l).;'Pe~ to. mwsretreil,onstodyof l:tazardJ:}us\j!'ciSie.io an .
.... '" . .lllIregiSlererl.transporter, wireis:nofadualor leW. basjs,Jgr.para,itaFh3.L.4 tbreroamfut!)e

... EnfClrcementO'der. AlthOUgh that;paragraph :iillnp1rreit:eiatesthe·lawm tJ:iiS :area,lilloWing .
. .''' ... , itto remainasan ell!O!.ceable.,parl,offue Eaforcement.Order' may'1ead lbfnturexzol1l:Uslon .

..regarding theoutcomeofthis.case. A modification .ofthel3nfQroemerit'Ordedntbis ,egarqis
.therefore w.arrl:lritoo.(paCtual 'Findings 1~37...)

j!J

II!
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ORDER

TheEnforcement Order against-Olga Shapiro, dba Pacific Oil Co., is modified as
follows: (a) the total monetary penalty is reduced to $12,000, which ispayable tothe
Department within 30 days of the effective date of this order; (b) paragraph 3.1.4is stricken
from the Schedule for Compliance. In. allother respects, the.Enforcement Order is affirmed.

DATED: November 4, 2013

ERXCSAWYER
Administrative LawJudge
Office ofAdministrative Hearings
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