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KAMALA D.HARRIS
Attorney General of California
MARGARITAPADlLLA
Supervising Deputy Attorney General
ROSEB.FuA
Deputy Attorney General
State BarNo. 119757

1515 Clay Street, 20thFloor
P.O. Box 70550
Oakland, CA 94612-0550
Telephone: (510) 622-2126
Fax: (510) 622-2270
E-mail: Rose.Fua@doj.ca.gov

Attorneys for Plaintiff
People of the State ofCalifornia. exrei. Deborah O.
Raphael, Director, Department ofToxic Substances
Control

SUPERlOR COURT OF THE STATE OFCALlFORNlA

COUNTY OFCONTRA COSTA
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PEOPLEOF THE STATEOF
CALIFORNIA, ex rel: Deborah O. Raphael,
Director,Department of ToxicSubstances
Control,

Plaintiff;

v.

ECOLOGYCONTROL INDUSTRIES,
INC., a California Corporation and Does 1
through 20inclusive,

Defendants.

Case No.MSCl0-03366

STIPULATION FOR ENTRY OF FINAL
JUDGMENT

Date;
Time:
Dept:
Judge:
Trial Date:
Action Filed:

23 Plaintiffthe People of theState ofCalifornia exrei. Deborah O. Raphael, Director of the

24 Department ofToxic Substances Control ("Plaintiff" or the"DTSC"), andDefendant Ecology

25 Control Industries, Inc. ("Defendant" or "ECr') enterInto thisStipulation forEntry of Final

26 Judgment ("Stipulation"), andagree as follows:

27

28
1 . II
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I I. Eel Facility.

2 ECI, a California corporation owns and operates a hazardous waste facility at 255 Parr

3 Boulevard, Richmond, Contra Costa County ("Richmond Facility"), andhad formerly operated a

4 second hazardous waste facility in Fontana before its closure in 2008. At theRichmond Facility,

5 ECIaccepts fordecontamination hazardous waste tanks thatpreviously heldpetroleum products,

6 as well as piping andanci1lary equipment. ECr, as partof its operations at theRichmond Facility,

7 stores hazardous waste tankbottom solids andsludges removed during thedecontamination of the

8 petroleum tanks. ECIalso generates hazardous waste rinsewaters from thetankdecontamination

9 process.

10 2. Investigation Activities.

II Onor about September 8-9. 2008 (2008 Inspection Report), andSeptember 30,October I,

12 4, and12,2010,nTSC inspected Ecr for compliance withtheHazardous Waste Control Law,

13 Health andSafety Code§§25100 et seq. (the"HWCL"). DTSC alleged violations of theHWCL

14 andtheapplicable regulations (Cal. Code Regs, tit. 22,Division 4.5,sections 66000 et seq.).

IS 3. Alleged Violations of Law.

16 On November 19,2010,nTSC filed a Complaint seeking, among otherthings, civil

17 penalties against ECrpursuant to theHWCL basedon the2008 inspection ofECl's Richmond

18 Facility. DTSC's complaint is attached as Exhibit A ("Complaint"). OnFebruary 23,2011,

19 DTSC issued ECr an inspection report (2010 Inspection Report) based on its 2010 inspection of

20 theRichmond Facility. The2010 Inspection Report alleges thatECIviolated provisions of the

21 HWCL andDTSC'sregulations: Nothing herein shall inure to thebenefit of anypersons not

22 parties to thisStipulation.

23 4. Agreement to Settle Dispnte.

24 DTSC and ECr(the"Parties") enter intothe Stipulation pursuant to a compromise and

25 settlement. Each of theparties consent to theentryby the Superior Court of Contra Costa County

26 ("Cour1'1 of theFinal Judgment Pursuant to Stipulation in the substance andform attached hereto

27 as Exhibit B ("Final Judgment"). TheStipulation andFinal Judgment were negotiated and

28 executed in good faith andat arm's length, by eachof theparties, withtheirrespective counsel, to

2
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I avoid expensive and protracted litigation regarding alleged violations of theHealth & Safety

2 Code section 25100 et seq. anditsimplementing regulations.

3 5. Jurisdiction and Venue.

4 Jurisdiction exists overthis matter and theParties pursuant to Health & Safety Code

5 sections 25181, 25189, and 25189.2. Venue is proper pursuant to Health & Safety Code section

6 25183.

7 6. Waiver of Hearing.

8 ECI waives anyright to ajudicial hearing in this matter priorto the entry of theStipulation

9 and Final Judgment.

10 7. Matters Covered By This Stipulation for Entry of Final Judgment.

II 7.1 This Stipulation is a final and binding resolution andsettlement ofall "Matters

12 Covered" As used in thisStipulation, "Matters Covered" means allclaims, alleged violations, or

13 causes of action which DTSC alleged in the2008 and2010 Inspection Reports, theComplaint, or

14 which DTSC could have asserted against ECI based onthefacts alleged in the2008 and2010

15 Inspection Reports or theComplaint, against ECI, its predecessors in interest, anditsofficers,

·16 directors, shareholders, partners, employees, representatives, and agents up through October 12,

17 2010. The provisions of thisparagraph become effective when theFinal Judgment is entered and

18 ECI hasmade full payment of all amounts inparagraph II. Nothing in theFinal Judgment shall

19 constitute orbeconstrued asa satisfaction or release from liability forenyconditions or claims

20 arising asa result of past, current, or future operations ofECI, its predecessors in interest, andits

21 officers, directors, shareholders, partners, employees, representatives, and agents except forthe

22 Matters Covered. DTSC reserves theright to initiate further actions asnecessary to protect public

23 health orwelfare or theenvironment onmatters notwithin thescope of"Matters Covered",

24 notwithstanding ECl's compliance with theterms of theFinal Judgment.

25 7.2 ECI agrees tonotpursue anyadministrative or civil proceeding against theState of

26 California, DTSC, or anyother governmental units of the State of Califurnia, or against their

27 officers, employees, representatives, agents.or attorneys, foralleged actions or omissions against

28

3
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Eel arising outof theMatters Covered, including any inspections, theComplaint, Stipulation, or

2 settlement of theMatters Covered.

3 7.3 Paragraph 7.1 does notlimit theability of DTSC to enforce theterms of this

4 Stipulation orFinal Judgment.

5 8. Application of Settlement.

6 Theprovisions of theFinal Judgment areapplicable to ECI, its subsidiaries and divisions,

7 its officers and directors, itsagents, employees, contractors, consultants, successors, assignees,

8 and representatives, and all persons, partners, corporations and successors thereto, or other

9 entities, acting by, through, under, or onbehalfofECI (collectively, "Enjoined Parties") with

10 respect to theRichmond Facility when theFinal Judgment.is entered.

11 9. Schedulefor Compliancefor Permit Modlfl£lltion.

12 a. ECI submitted a proposed permit modification to DTSC onAugust 30, 2011. Until

13

14

15

16

17

DTSC approves Eel's permit modification:

I. ECI shall comply with theterms andconditions of its existing hazardous waste

facility permit.

2. ECI shall respond toallDTSC correspondence within 30days of receipt, or in

accordance with thetime period specified in thecorrespondence.

18 b. ECl's proposed permit modification shall be developed in accordance with California

19 Code of Regulations, title 22, section 66270.42.5 and, asincluded by reference,

20 section 66270.42, and shall accurately reflect all current ECI operations andshall

21

22

23

24

25

26

27

28

include, butnotbe limited to, thefollowing:

1. Revised Waste Analysis Planthataccurately reflects waste streams presently

received and generated by ECI, and includes anyother proposed adjustments to

theapproved waste analysis plan;

2. Removal of reference to BinStorage Area3. BinStorage Area 3 was never

constructed andneeds to be removed from thefacility's hazardous waste

facility permit.

4
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I 3. Revised Closure Planand Closure CostEstimate to reflect all proposed

2 modifications to thefacility operations, including butnot limited to theremoval

3 of Bin Storage Area3.

4 c. Within 30 daysof receiving notice of an approved permit modification, Eel shall do

5 the following:

6

7

8

9

10

11

12

13

I. Modify the facility training planto reflectall approved modifications madeto

the facility's hazardous waste facility permit;

2. Modify the facility inspection schedule andinspection log to reflectall

approved modifications madeto thefacility'shazardous waste facility permit;

3. ECI shall review andmodify as needed the facility's contingency planto reflect

all approved modifications madeto thefacility'shazardous waste facility

permit.

4. ECIshallincrease asnecessary, the valueof the financial assurance mechanism

14 to reflect anychanges madeto the closure plan andcostestimate andsubmit

15 appropriate documentation to DTSC forreview andapproval.

16 d. Within 60 days afternotification of the approved permit modification. ECIshall

17 provide documentation of training to nTSC on including, but not limited to: the

18 training syllabus of information presented which reflects changes to ECI's permit

19 andtheemployee sign-in sheetcontaining the employee name, signature, and date

20 of training.

21 e. The timeperiods set forth in 9(c)and9(d)maybe extended byDTSC in its normal

22 course ofbusiness uponreasonable advance written application by ECI.

23 10. Abilityto PayClaim.

24 ECI asserted andreaffirms by signing below that it does nothavethe abilityto pay the

25 penalties OTSC wasseeking basedon theviolations alleged in the Complaint andin the 2010

26 . inspection report. OTSC requested that ECI provide documents to substantiate its inability to pay

27 claim. Relying on the information provided by ECIas true, DTSC evaluated ECI's inability to

28 pay claim and determined thatEClcould pay a totalof $50,000 in penalties for violations in .s

5
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1 case and in the2010inspection report. Themonetary settlement in Paragraph 11 below reflects

2 ECl's inability to payclaim, andreflects neither themerits ofDTSC's allegations nor the

3 seriousness of theviolations alleged in the Complaint andthe2010 Inspection Report.

4 II. MonetarySettlement

5 ECI shall payDTSC the sum of Fifty Thousand Dollars ($50,000), in settlement ofDTSC's

6 claims, as follows:

7 (a) Thesum of $50,000, asandforcivil penalties, shall bemade in five payments of

8 $10,000 each. Thefirst payment of810,000 shall be received byDTSCwithin fifteen (15)days

9 ofentry of Final Judgment. Each of thefour subsequent payments will be due each following

10 month onorbefore the fifteenth (15th) ofevery month until the$50,000 is paidin full.

II (b) Payment of the$50,000 to DTSC will be guaranteed byECIthrough a personal

12 guarantee from Mr. Ron Flury, President ofECI. IfECI fails topayanyportion of the$50,000

13 owed to DTSC, Mr. Flury willbepersonally liable under thisFinal Judgment for the amount

14 owing anda $10,000 penalty to DTSC without DTSC having to fileanypleading(s) toname or

15 otherwise include orbindMr. Flury asa defendant in thismatter.

16 (c) These payments under the Final Judgment shall bemade by cashier's check, payable

17

18

19

20

21

22

23

24

25

26

27

28

to theDepartment ofToxic Substances Control, andsentby overnight mail to:

Cashier
Accounting Office, MS-2IA
Department ofToxic Substances Control
P.O. Box806
Sacramento, CA95812-0806.

Thechecks shall bearon their face thephrase "DTSC # HWCA20081858-ECI."

Aphotocopy ofall checks andpayments made pursuant to theFinal Judgment including

overnight mailtracking information shall be sentbye-mailor first class U.S. mail, at the same

time, to:

Patti Barni, Section Chief
State Oversight andEnforcement Branch
Enforcement andEmergency Response Program
Department ofToxic Substances Control

6
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700Heinz Avenue
Berkeley, California 94710
Fax: 510540-3891
Email: pbarni@dtsc.ca.gov

Vivian Murai, SeniorStaffCounsel
Office ofLegal Counsel, MS-23A
Department of ToxicSubstances Control
1001 I Street
P.O. Box806
Sacramento, CA 95812-0806
E-mail: vrnurai@dtsc.ca.gov

andto

RoseB. Fua
Deputy Attorney General
Stateof California Department of Justice
Attorney General's Office
1515 Clay Street, 20thFloor
Oakland, CA 94612
E-mail: rose.fua@doj.ca.gov

(d) If a payment is not received when due,DTSC shallnotifyECI in writing, via email or

telefax, witha simultaneous copyto counsel forECI. ECIwillbe considered in default if the

payment is not received by DTSC within five (5) working days ofDTSC's written notice. IfECI

fails to makepayment as provided forhereinabove andfails to cureanypayment default, Ronald

Flury willbecome personally andindividually liablefor anyunpaid amounts owingunder

paragraph II. In addition, Ronald Flurywillbe liable for a penalty of $10,000 andpost judgment

interest as provided in Codeof CivilProcedure 685.010 (10%) from the dateof default, andwill

be obligated to pay costs incurred by the DTSC in enforcing themoneyjudgment against ECI

and/or Ronald Flury, individually, in thismatter, including, but not limited to reasonable

attorney's fees.

12. Notice.

All submissions andnotices requiredby the Stipulation andFinalJudgment shall be in

writing, andshall be sent to:
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DTSC:

Patti Bami, Section Chief
State Oversight andEnforcement Branch
Enforcement andEmergency Response Program
Department of ToxicSubstances Control
700Heinz Avenue
Berkeley, California 94710
Fax: 510540·3891
Email: Pbami@dtsc.ca.gov

ECl:

Ronald Flury, President
Ecology Control Industries
20846 NormandieAvenue
Torrance, California 90502
Fax: (310) 354-6673
Email: rtIury@ecologycontrol.com
With simultaneous copyto counsel forECI

Peter A. Goldenring, Esq.
Goldenring & Prosser, A PLC
6050 Seahawk Street
Ventura, CA93003
Fax: (805) 642·6702
Email: goldenringlaw@aol.com

All approvals anddecisions regarding anymatter requiring approvals or decisions under the

terms of theFinal Judgment shall be communicated in writing. Each Partymaychange its

respective representative(s) forpurposes ofnotice byproviding thename andaddress of thenew

representative, in writing, to all Parties. Anysuch change will be effective on thedategiven in

thenotice or 7 calendar days after thedateof the written notice.

No advice, guidance, suggestions, or comments by employees or officials ofDTSC

regarding submittals or notices shall be constroed to relieve EClof its obligation to obtain any

final written approvals required by theFinal Judgment.

13. DTSC NotLiable.

NeitherDTSC nor theState of California or anyofits agencies, boards, or

departments (collectively, "State Entities") shall be liable foranyinjury or damage to persons or

propertyresulting from acts or omissions by ECl, itsdirectors, officers, employees, parentI

8
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companies, affiliates, agents, representatives, or contractors in carrying outactivities pursuant to

2 theFinal Judgment, norshall DTSC oranyof theState Entities be heldasa partyto or guarantor

3 of anycontract entered into by ECI, its directors, officers, employees, agents, representatives,

4 parent companies, affiliates, or contractors incarrying outactivities required pursuant to the Final

5 Judgment.

6 14. Complianee with Applicable Law.

7 ECI shall implement theterms of theFinal Judgment in compliance with all local, State,

8 andfederal requirements, including, butnotlimited to, requirements toobtainpermits and to

9 assure worker safety.

10 IS. Access.

II Nothing in theFinal Judgment is intended to limit in anywaytheright of entry or

12 inspection that DTSC or anyother agency mayotherwise haveby operation ofanylaw.

13 16. Sampling, Data.andDocument Availability.

14 ECI shall permit DTSC or its authorized representatives to inspect and copyall sampling,

15 testing, monitoring, andother data generated by ECIor onECl's behalfin anywaypertaining to

16 DTSC's regulatory authority under theHealth & Safety Code. Retention times forthe above

17 records, and extensions thereof, shall be asspecified in theapplicable statutes andregulations.

18 17. Integration.

19 TheStipulation, together with exhibits, constitutes the entire agreement andunderstanding

20 of theparties withrespect to theentire subject matter hereof. Norepresentations, oral or written,

21 express or implied, other thanthose contained herein havebeen made by any party hereto. No

22 other agreements not specifically referred to herein, oral or written, shall be deemed to exist orto

23 bindanyof theparties. TheStipulation may notbe amended or supplemented except asprovided

24 for in theStipulation.

25 18. Authority to Enter StIpulation.

26 Each signatory to theStipulation certifies thathe orsheis fully authorized by thepartyhe

27 or sherepresents to enterinto theStipulation, to execute it onbehalfof theparty repres ted, and

28 to legally bindthatparty.
9
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1 19. Modification of Stipulation and Final Judgment.

2 Neither the Stipulation nor theFinal Judgment maybe modified without written stipulation

3 of theparties hereto and approval by theCourt.

4 20. Parties Bound.

5 TheFinal Judgment shall apply to and be binding upon ECl,its subsidiaries anddivisions,

6 itsparent companies, its officers anddirectors, its agents, employees, contractors, consultants,

7 successors, assignees, andrepresentatives, andallpersons, partners, corporations andsuccessors

8 thereto, or otherentities, acting by,through, under, or onbehalfofECl, and uponDiSC andany

9 successor agency of DTSC thatmayhave responsibility for and jurisdiction overthe subject

10 matter of thisFinal Judgment.

11 21. Effect of Final Judgment.

12 Except forthe settlement of claims provided in Paragraph 7, nothing in theFinal Judgment

13 shall constitute or be construed as barring DTSC, or anyother regulatory body, from taking

14 appropriate enforcement actions or otherwise exercising its authority under anylaw, statute or

15 regulation.

16 22. Entry of Judgment Required.

17 TheStipulation shall be nullandvoid, and be without anyforce or effect, unless theCourt

18 enters theFinal Judgment in thismatter,

19 23. Governing Law.

20 Theterms of theFinal Judgment shall be governed by thelawsof theState of California.

21 24. Retention of Jurisdiction.

22 TheCourt shall retainjurisdiction of thismatter for, among otherthings, purposes of

23 interpretation, implementation, modification, andenforcement of theFinal Judgment. TheFinal

24 Judgment shall go intoeffect immediately upon entry hereof. Entryis authorized immediately

25 upon filing.

26 25. Counterparts.

27 TheStipulation maybe executed in counterparts, eachof which shall be deemed an

28 original, andall such counterparts taken together shall be deemed to constitute oneandthesame

10
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instrument. Facsimile signature andPDFsignatures shall be deemed original forthepurposes of

2 this Stipulation.

OR DEFENDANTS)

iN', it.fY l(:""

By: SUE LANEY, ACTING DEPUTY DIRECTOR
ENFORCEMENT AND EMERGENCY RESPONSE
PROGRAM

Paragraph 11
Y, VI ually, as Guarantor of

DEPARTMENT OF TOXIC SUBSTANCES CONTROL

By: ROSE B.FuA
Deputy Attorney General
Attorneysfor Plaintiff

KAMALA D, HARRlS
Attorney General of California
MARGARlTA PADlLLA
Supervising Deputy Attorney General

ecOLOGY CONTROL INDUSTRIES,INC.

~~

(A1),ofuy,

//t;I!)f
Z

/
. By: PETER GoLDENRlNG

(/ AttorneysforDefendan

IT IS SO STIPULATED:
Dated: January ----,2012

APPROVED ASTO FORM:
Dated: January--' 2012

0K2009604672
90224618.do<:

!1,tO" 11 _
Dated: J~_.:.-r_" 2012

Dated: January~ 2012
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I instrument. Facsimile signature andPDP signatures shall be deemed original forthepurposes of

2 thisStipulation.

3

4 IT IS SO STIPULATED:

S Dated: J~JQ..,2012

6

7

8

9

10 Dated: January--' 2012

DEPARTMENT OF ToXIC SUBSTANCES CONTROL

~~~-
By: SUE LANEY, ACTING DEPlITY DmECTOR

ENFORCEMENT ANDEMERGENCY RESPONSE
PROGRAM

ECOLOGY CONTROL INDUSTRIES, INc.

By: RONALD FLURY, President

(ATTORNEY'S FORDEFENDANTS)

KAMALA D.HARRls
Attorney General of California
MARGARITA PADILLA
Supervising Deputy Attorney General

&~

By: PETER GOLDENRlNG
Attorneysfor Defendant Eel

By: ROSE B.FuA
Deputy Attorney General
Attorneysfor Plaintiff

By: RONALD FLURY, individually, asGuarantor of
Paragraph II

Dated: January -.J 2012

APPROVED AS TO FORM:
Dated: Jaliiilfry --' 20H

re1otv"--i i~ /20(L

OK2009604672
90224618.doc
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EDMUND G, BROWN JR.
Attorney General of California
KEN ALEX
Senior Assistant Attorney General
MARGAR1TA PADILLA
Supervising Deputy Attorney General
ROSEB. FUA
Deputy Attorney General
State Bar No, 119757

1515 Clay Street, 20th Floor
P,O. Box 70550
Oakland, CA 94612-0550
Telephone: (510) 622-2126
Fax: (510) 622-2270
E-mail: Rose.Fua@doj.ca.goy

"'.." "

!: ,-

; ,

, Ii'

"

9 Attorneys for Plaintiff
People ofthe Stale ofCalifornia ex. rel. Maziar

10 Movassaghi, ActingDirector, California
Department ofToxic Substances Control

1J

12

13

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF CONTRA COSTA

(Calif, Health & Sar. Code, §§ 25181,
Plaintiff, 28184,25189 and 25189.2)

COMPLAINT FOR CIVIL PENALTIES
AND INJUNCTlVE RELIEF

14

15

16

17

18
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25
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28

PEOPLE OF THE STATE OF
CALIFORNIA ex rel. Maziar Movassaghi,
Acting Director, CALIFORNIA
DEPARTMENT 01<' TOXIC
SUBSTANCES CONTROL,

y,

ECOLOGY CONTROL INDUSTRIES,
INC., a California Corporation and Does 1
through 20 inclusive,

Defendants.

CaseNo.
<Gill 1 0 ~ O:} :3 () 6

~~,." "~' J

_._-_._".._-_._----_.-•....._._--
Complaint for Civil Penalties and Injunctive Relief



I Plaintiff, People of theState of California exrel, Maziar Movassaghi, Acting Director of

2 theDepartment of Toxic Substances Control ("DTSC"), alleges as follows:

3 STATEMENT OFTHECASE

4 I. Defendant Ecology Control Industries, Inc. ("ECf'), a California corporation owns

5 and operates several hazardous waste facilities including one at 255 Parr Boulevard, Richmond,

6 Contra Costa County ("Richmond Facility"). At the Richmond Facility, ECIandDoes 1-20

7 accept for decontamination hazardous waste tanks that previously heldpetroleum products, as

8 well aspiping and ancillary equipment. ECI and Does 1-20 also, aspart of theiroperations, store

9 hazardous waste tankbottom solids andsludges removed during thedecontamination of the

10 petroleum tanks. ECIandDoes 1-20 also generate hazardous waste rinsewaters from the tank

II decontamination process.

12 2. While conducting theiroperations, Eel and Does 1-20 violated numerous provisions

13 of theCalifornia Hazardous Waste Control Law, Health and Safety Codesections 25100 etseq.

14 (the"HWCL") andits implementing regulations, including, but not limited to, failing to follow

15 ECl's Waste Analysis Plan, modifying its hazardous waste facility operations without DTSC

16 approval, failing to haveand/or makeavailable various required operating documents at the

17 Richmond Facility, including ECl's hazardous waste facility permit andoperating plans, and

18 failing to meetECl's financial responsibility requirements for third party liability.

19 3. DTSC seeks civil penalties from, andinjunctive reliefagainst, ECIand Does 1-20,

20 and each of them, forviolations of theHWCL and of its implementing regulations.

21 PLAINTIFF

22 4. DTSC is a public agency of theState of California. DTSC is the stateagency that

23 administers andenforces theHWCL.

24 5. Maziar Movassaghi is the Acting'Director ofDTSC.

25 6. Pursuant to Health & Safety Code sections 25181 and 25182, the Attorney General of

26 theState of California is authorized, at the request of DTSC, to commence an action in thename

27 of thePeople for civil penalties and injunctive reliefunderthe HWCL. DTSC has requested the

28 Attorney General bringthiscivil enforcement action.
2
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DEFENDANTS

2 7. ECIis a "person," as defined atHealth and SafetyCode section 25118. ECIis an

3 "owner" and/or "operator," as defined at California Codeof Regulations, Title 22, section

4 66260.10. ECIoperates or operated at least three facilities in California: the Richmond Facility,

5 theFontana Facility, located at 13738 Slover Ave., Fontana, California and theTorrance Facility,

6 located at 20846 Nonnandie Ave., Torrrance, California.

7 8. When reference is madein this complaint to anyact of ECI, such allegation shall

8 mean thatECIdid such acts, or employees or representatives ofECI did or authorized such acts,

9 orrecklessly failed to adequately or properly supervise, control, or direct ECI's employees or

10 representatives while engaged in themanagement, direction, operation or control of the affairs of

II ECI, and that theydid sowhileacting within the course and scope of theiremployment or agency

12 forECI.

13 9. Defendants Does 1-20 aretheofficers, agents, employees, servants or others acting in

14 interest or concert withECI. DTSC is ignorant of the truenames of thedefendants sued herein as

15 Does 1-20. When thenames of these defendants havebeenascertained, DTSC will seek leave to

16 amend the complaint to substitute the truename of eachDoe defendant in place of thefictitious

17 name. ECIandDoes 1-20 arecollectively referred to as Defendants.

18 JURISDICTION AND VENUE

19 10. This court hasjurisdiction pursuant to California Constitution, article VI, section 10

20 and Healfu & Safety Code section 25181. Venue in this courtis proper underHealth and Safety

21 Code section 25183. The violations of law principally tookplace at ECl's Richmond Facility in

22 Richmond, Contra Costa County, California.

23 STATUTORY AND REGULATORY BACKGROUND

24 II. Through theHWCL, the California Legislature has enacted a comprehensive -

25 "cradle to grave" - statutory and regulatory framework for thegeneration, management,

26 treatment,transport, storage, anddisposal ofhazardous wastes. 'The HWCL's implementing

27' regulations specify requirements for the tracking, storage, treatment, anddisposal of hazardous

28 waste to protect thepublic and the environment from therisksposed by improper management of

3
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hazardous wastes. (Cal. Code Regs., tit. 22, §§ 66260.1 et seq.) TheHWCL also requires that

2 facilities which handlehazardous wasteprovide financial assurances for thirdparty liability.

3 (Cal. CodeRegs., tit. 22, § 66264.147.)

4 12. ECl applied to DTSC for, andDTSC issued to EC1, a Hazardous Waste Facility

5 Series "A" Standardized Permit ("Permit") on April 6, 2007, for hazardous wasteactivities at

6 ECl's Richmond Facility.

7 ENFORCEMENT AUTHORITY UNDER THE HWCL

8 13. Pursuant to the provisions of the HWCL, the Courtmay impose civilpenalties under

9 two distinct and alternative provisions. Section 25189 of the HWCL creates liability for any

10 negligent or intentional violation of the HWCL or anypermit, rule, regulation, standard, or

11 requirement issued or adopted thereunder. (Health & Saf. Code, § 25189.) Section 25189.2 of

12 the HWCL is a strict liability provision, which creates liability furany violation ofthe HWCL or

13 anypermit, rule, regulation, standard, or requirement issuedor adopted thereunder. (Health &

14 Saf. Code, § 25189.2(b).)

15 14. Sections 25181 and25184of the HWCL authorize anddirect the Courtto enjoin,

16 interalia, anyongoingorpotential violation(s) of the HWCL, its implementing regulations and

17 permits issued by DTSC.

18 15. Section 25181 provides that when DTSC determines that anyperson has engaged in,

19 is engaged in, or is about to engage in anyactsor practices which constitute or will constitute a

20 violation of anyprovision of the HWCL or anyrule or requirement issued or promulgated

21 thereunder, and whenrequested by DTSC, theAttorney General may make application to the

22 superior court for an orderenjoining suchacts orpractices, or for an orderdirecting compliance,

23 andupon a showing by DTSC that suchperson has engaged in or isabout to engage in anysuch

24 acts orpractices, a permanent.or temporary injunction, restraining order, or otherordermay be

25 granted.

26 16. Section 25184 provides that in civilactions brought pursuant to the HWCL in which

27

28

an injunctionor temporary restraining orderis sought:

", . .it shallnotbe necessary to allege or prove at any stageof the proceeding that
4
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irreparabledamage will occur should the temporaryrestraining order, preliminary
injunction, or permanent injunctionnot be issued; or that the remedy at law is

2 inadequate, and the temporaryrestraining order, preliminary injunction, or permanent
injunction shall issue withoutsuch allegations and without such proof."

3

4
GENERAL ALLEGATIONS

5 17. ECI has a history of prior violations of the HWCL at its various facilities in

6 California,some ofwhich are recurringviolations in this action. ECI has entered into Consent

7 Orders with DTSC to resolve the prior violations:

8 a) On September 21,2001, ECl enteredinto a Consent Order, DTSC Docket HWCA

9 00/01 -2002, with DTSC to settlenine operatingviolations of the HWCL at the Richmond

10 Facility, including but not limited to, failure to follow the financial responsibility

I I regulations.

12 b) On December 26,2003, ECI entered into a Consent Order Agreement, DTSC

13 DocketHWCA 2003-0268, with DTSC to settle previousHWCL violations in connection

14 with ECl's operations at the now closed FontanaFacility, including but not limited to,

15 failure to conduct annual reviewtraining.

16 c) On May 15, 2006, ECI entered into a Consent Order Agreement, DTSC Docket

17 HWCA 20030381, with DTSCto settle previous operating violations of the HWCL at the

18 RichmondFacility including storing hazardouswaste in unauthorized areas, and hazardous

19 waste transportation violationsof the HWCL at its Torrance Facility.

20 d) Onor about July 19, 2006, DTSC sent EC1 a financial responsibilityreview

21 findings report stating that violations of the HWCL and its implementing regulations for'

22 financial responsibility were found for both ECl's Richmond Facility and Fontana Facility.

23 e) Onor about January30, 2007 and March 16,2009, DTSC sent ECI a financial

24 responsibilityreview findings report finding a new violation of the HWCL and its

25 implementingregulations for financial responsibility, and noting that prior violations have

26 not been corrected at ECl's Richmond Facility and at the Fontana Facility.

27 18. In order to conduct its operations at the Richmond Facility, ECI prepared a hazardous

28 waste facilitypermit application for the Richmond Facility, in which ECI proposed its own

5
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

operating terms and conditions for that facility, and submitted it to DTSC for approval. DTSC

reviewed and approved a Hazardous Waste FacilitySeries"A" Standardized Penni! (Permit) for

ECI's Richmond Facility on April 6, 2007.

19. Healthand SafetyCodesection 25202(a), requires ECI, as a holderof a hazardous

waste facility permit, to complywiththe HWCL, its implementing regulations, and the terms of

its Permit.

20. California Codeof Regulations, Title 22, section 66270.30(a) requires ECI to comply

with all conditions of its Permit.

21. ECl's Permit, Part Ill, paragraph 2(a) requires ECI to complywith its terms, the

HWCL, and its implementing regulations.

22. Onor about September 9-10, 2008, DTSCinspected ECl's Richmond Facility("2008

DTSC Inspection") for compliance withthe HWCL, its implementing regulations and the terms

of ECl's Permit. DTSC's inspector discovered violations of the HWCL, the implementing

regulations and the ECIPermit.

23. On September 18,2008, DTSC's inspectorprovided Eel with a summary of

violations ("2008Summary of Violations" or "SOY").

24. On or about January 13;2009, DTSC sentECIan inspection report indicating its

findings for the 2008DTSCinspection ("DTSC Inspection Report"). The DTSCInspection

Report citedECI for violations of the HWCL, the implementing regulations and the Permitfor

the ECI Richmond Facility.

SPECIFIC ALLEGATIONS

FIRST CAUSE OF ACTION

(ECl's andDoes 1-20Failure to Follow Approved Waste Analysis Plan)
(Cal. CodeRegs.,tit. 22 § 66264.13(b), Permit, Part V.1(h) andSectionIll)

25. Paragraphs I through 24 are realleged as if fullyset forth herein.

26. California Codeof Regulations, Title 22, section66264.13(b) requires ECI to develop

andfollow a written waste analysis plan ("WAP") for a detailed chemical andphysical analysis of

a representative sample of a wastebeforethe wastecanbe transferred, stored, treated, or

6
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disposed. This regulation further requires that theWAPbe kept at the Richmond Facility.

2 27. As of April 6, 2007, Section III of the Permitrequired ECl to collect baseline samples

3 of select waste streams andto collectannual samples thereafter. ECl never collected the required

4 baseline samples or annual samples of selectwaste streams until after the 2008 DTSC inspection

5 of theECl Richmond Facility. Defendants violated California CodeofReguJations, Title22,

6 section 66264. I3(b) andPermit, Part V.I(h) and Section III of theWAP.

7 28. Pursuant to section 25l89(b), or section 251 89.2(b), DTSC is entitled to penalties

8

9

10

11

12

against Defendants, and eachof them,for said violations ofnp to $25,000 for each dayduring

which eachviolation occurred or continned.

SECOND CAUSE OF ACTION

(ECl and Does1-20Failure to Provide andDocument Employee Training)
(Cal. Code Regs., tit. 22, § 66264.16(a)(I) and(c) and (d)(4))

13 29. Paragraphs I through 28 are realleged as if fullyset forth herein.

14 30. California Codeof Regulations, Title 22, section 66264.16 (a)(I) requires ECI to

IS ensure that its employees whohandlehazardous wastecomplete a program of training that

16 teaches each employee to perform his/herduties in a way that ensnres the Richmond Facility's

17 compliance with the HWCL andits implementing regulations. That regulation also requires

18 facility personnel to takepart in annual reviewof initial training and for ECl to retain the

19 documentation of the required employee training at the Richmond Facility for a specified period

20 of timeshowing that suchtraining is actually provided to, andcompleted by, the employees. (See
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earthquake;

2 c) emergency equipment otherthan fire extinguishers.

3 32. Onand prior to September 9, 2008, ECI violated California Codeof Regulations,

4 Title 22, section 66264.16 (a)(l) and (d) (4) by, inter alia, failing to provide documentation for

5 annual training for employees at theRichmond Facility withhazardous wastehandling

6 responsibilities.

7 33. Pursuant to section 25189 (b), or section 25I89.2(b), DTSC is entitled to penalties for

8 said violations ofup to $25,000 against Defendauts, andeach of them, for eachdayduring which

9 each violation occurred or continued.

10 THIRD CAUSE OFACTION

II (ECI and Does I -20Failure toHave Necessary Operating Plans at the Facility)
(Cal. Code Regs., tit. 22, § 66270.30(a) and Permit, Partv.l)

12

13 34. Paragraphs I through 33arerealleged as if fully set forth herein.

14 35. On and priorto September 9, 2008, ECIdidnothaveon-site anyof the following

IS plans thatare required pursuant to theHWCL to operate theRichmond Facility: a) thePermit

16 (including the approved Standardized Permit Application/operation plan); b) documents certified

17 foruse by ECI and required to be maintained at the facility, including Facility Management

18 Practices, such as:

19

20

21

22

23

24

•

•

Inspection Plan/Schedule

Security Plan

Manifest Procedures

Reporting Plan

Personnel Training

Waste Analysis Plan

25 36. ECl's failure to havethe above listeddocuments at the Richmond Facility constitutes

26 a violation of California Codeof Regulations, Title 22, section 66270.30(a) and ECI 's Permit,

27 Part V.I.

28 37. Pursuant to section 25189 (b), or section 25189.2(b), DTSC is entitled to penalties for

8

Complaint for Civil Penalties and Injunctive Relief



2

3

4

5

said violations ofup to $25,000 against Defendants.and eachof them, foreachday doring which

each violation occurred or continued.

FOURTH CAUSE OF ACTION

(ECI and Does 1-20 Failure to Demonstrate Proofof Financial Responsibility to
Third Parties for Sudden Accidental Occurrences)

(Cal. CodeRegs., tit. 22, §§ 66264.147(a))

6 38. Paragraphs I through 37 arerealleged as if fully set forth herein.

7 39. California Code of Regulations, Title22, section § 66264.147 (a) requires that ECI

8 demonstrate to DTSC thatit has liability coverage (financial responsibility) forbodily injury and

9 property damage to third parties caused by sudden accidental occurrences arising from operations

10 at the Richmond Facility and at the Fontana Facility. Underthe financial responsibility

II regulations, owners/operators may select themechanism forproviding thiscoverage from the

12 options provided by theregulation. ECI chose insurance as themechanism to provide this

13 coverage for the Richmond Facility and theFontana Facility. To demonstrate compliance using

14 insurance, the financial responsibility regulations require ECI to submit proofof insurance in the

15 form ofa liability certificate of insurance or liability endorsement.

16 40. On July 19,2006,DTSC'sFinancial Responsibility Review Findings Report

17 informed ECIthat it failed to meet the requirements of California Codeof Regulations, Title 22,

18 section 66264. I47(a) because the liability certificate of insurance submitted by ECI to DTSC for

19 theFontana Facility did nothave the language required by the regulations. DTSC also informed

20 ECI that it should makecorrections to the liability certificate of insurance for theRichmond

21 Facility.

22 41. Between July2006 and the datethis complaint was filed, DTSC repeatedly informed

23 ECIthat it needed to correct theviolations ofthcrequirementsof Califomia Code of Regulations,

24 Title22, section 66264. 147(a).

25 42. In 20I 0,.ECIsubmitted newdocuments to DTSC as liability certificates of insurance

26 fortheyears 2002 to 2010. These certificates failed to meet the requirements of theregulations

27 because:

28 a. noneof them weresigned by an authorized representative of the insurer andtherefore
9
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2

were invalid.

b. The certificates for the years 2002, 2003, 2004, 2005, 2006, and 2007 werealso

3 inadequate because they covered either the Richmond Facility or the FontanaFacility, but not

4 both facilities. ECI has not submitted certificates for the Fontana Facilityfor years 2004, 2005,

5 2006 and 2007 and has not submitted acertificate for the Richmond Facilityfor the year2003.

6 c. The certificatecovering the period January31, 2002 to March31, 2003 was also

7 inadequate becausethe annual aggregate amountwas only for one million dollars and not the

8 required two million dollars.

9 43. Despite DTSC's repeated requests to ECI for compliance, ECI remains in violation of

10 California Code of Regulations, Title 22, section66264.147(a).

II 44. Pursuant to section25189(b), or section 25I89.2(b),DTSC is entitledto penalties for

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

said violations ofup to $25,000against Defendants, and each of them, for each day duringwhich

each violation occurredor continued.

FIFTH CAUSE OF ACTION

(ECI and Does 1-20Failureto Provide Insurance Policies Requested by DTSC)
(Cal. CodeRegs., tit. 22, § 66264.147(a)(1 )(B»

45. Paragraphs I through 44 are realleged as if fully set forth herein.

46. CaliforniaCode of Regulations, Title 22, section § 66264.147 (a) (I )(B) requires

owners/operators to provide copies of the insurancepolicies for bodily injuryand property

damage to third parties upon request by DTSC.

47. On November29, 2007, DTSC requested that ECI provide insurancepolicies from

January 31, 2002to December9, 2007 to DTSC. ECIprovided two policies that covered

December 9,2005 through December 9, 2007. ECI provided no other policies until June 2010

when it providedto DTSC three additional policies for January 31 , 2002 throughJanuary31,

2003, March 31, 2004 through March 31, 2005, and December9, 2004 through December 9,

2005. ECI also informed DTSCthat it was unlikelyto find the last outstanding policyissued by

Gulf Insurance for March 31,2003 through March 31,2004. ECI violatedCalifornia Code of

Regulations, Title 22, section § 66264.147 (a) (I)(B) by failing to provide three ofthc requested

10
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insurance policies to DTSCin a timely manner and by failing to providethe Gulfpolicy at all.

2 48. Pursuant to section 25189 (b), or section 251 89.2(b), DTSC is entitled to penalties for

3

4

5

6

7

8

9

said violations ofup to $25,000 against Defendants, and each of them, for eachday during which

each violation occurred or continued.

SIXTH CAUSE OFACTION

(ECI and Does 1·20 Failure to Provide Adequate Insurance for Third Party Liability)
(Cal. Code Regs., tit.22, § 66264, 147(a) and66264.147(a)(I )(B)

49. Paragraphs I through 48 are realleged as if fully set forthherein.

50. California Code of Regulations, Title 22, section 66264.147 (a) requires

10 owner/operators to haveand maintain liability coverage for sudden accidental occurrences. ECI

II was required to havesuch insurance coverage for the Richmond Facility and the Fontana Facility

12 in the amount of at least $1 million peroccurrence with an annual aggregate of at least $2 million,

13 exclusive of legal defense costs. This regulation also requires that insurance policies not contain

14 exclusions, conditions, and limitations that conflict withthe regulations. The insurance policies

IS submitted by ECI violated Title 22, section 66264.147 (a)and (a)(I)(B) because theyfailed to

16 meetthe requirements of 66264. I47(a) and (a)(I)(B):

17 a. On June 3, 2010, DTSC received two policies issued by American International

18 Specialty Lines Insurance Company ("AISLlC policies") which covered January 31, 2002 to

19 January 31, 2003 andMarch 31, 2004 to March 31, 2005. BothAISLIC policies failed to meet

20 therequirements of Califomia Code of'Regulations, Title22, section66264.147 (a) and (a)(I)(B)

21 because they effectively excluded coverage for the "actual, alleged, or threatened discharge,

22 dispersal, seepage, migration, release or escape of pollutants at anytime". In addition, the policy

23 forJanuary 31,2002 to January 31,2003 also failed to meet the regulatory requirements because

24 the annual aggregate coverage was $1 million, and not therequired $2 million,

25 b. The AISLIC policies alsofailed to meet the requirements of California Code of

26 Regulations, Title22, section 66264,147 (a)and (a)(I)(B)because they included provisions not

27 allowed under theregulations, suchas the abilityto cancel the policies without 60 days prior

28 written noticeto DTSC and theright to refuse to paythe deductible amount.

11 ----..---...
Complaint for Civil Penalties and Injunctive Relief



c. ECIsubmitted to DTSC five insurance policies issued by Zurich/Steadfast ("Steadfast

2 policies") which covered the five yearperiod from December 9,2004 to December 9, 2009. The

3 Steadfast policies failed to meetthe requirements of California Code of Regulations, Title22,

4 section 66264.147 (a) and (a)(l)(B)because theyexcluded coverage forhazardous waste

5 treatment andstorage and for claims based upon or arising outof bankruptcy or insolvency of the

6 insured.

7 d. The Steadfast policies also failed to meettherequirements of California Code of

8 Regulations, Title22, section 66264,147 (a) and (a)(l)(B)because theyincluded provisions not

9 allowed under the regulations suchas: the ability to cancel thepolicies without 60days prior

10 written noticeto DTSC, theright 'to refuse to paythe deductible amount, andthe reduction of the

11 amount of coverage by "claim expenses," which includes legaland otherdefense costs.

12 e. Eel also submitted to DTSC a policy issued from Chartis which covers theperiod

13 from December 9, 2009 to December 9, 2010 ("Chartis Policy"). The Chartis Policy also fails to

14 meet therequirements of California Code of Regulations, Title22, section 66264.147 (a) and

15 (a)(I)(B) because it contains provisions allowing Chartis to cancel or refuse to renew thepolicy

16 without 60 dayspriorwritten notice to DTSC, to reduce the amount of coverage available by

17 claim expenses, including legal, andother defense costs and to refuse to paythe deductible

18 amount.

19 51. Pursuant to section 25189 (b), or section 25189.2 (b), DTSC is entitled to penalties

20 . forsaid violations of up to $25,000 against Defendants, and each of them, for each dayduring

21

22

23

24

which eachviolation occurred or continued.

SEVENTH CAUSE OF ACTION

(EClandDoes 1-20 Failure to Have Required Operating Records at theRichmond Facility)
(Cal. Code Regs., tit. 22, § 66264,73(a), (b) (1), (2), (8) and(9)

andPermit, Parts rnA andV.1.(fand i))

25 52. Paragraphs 1 through 51 arerealleged as iffully set forth herein.

26 ' 53. The Permit requires thatECImaintain copies of operating records at theRichmond

27 Facility. Sinceon andprior to September 9, 2008, ECl failed to have copies of some required

28 operating records at theRichmond Facility, including, but not limited to: a) all completed Tank

12
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ReceivinglDiscrepancy Forms andTank tracking logsheet; b) closure costestimates; c) annual

2 reports for theyears 2005, 2006, and 2007; and d) a waste minimization certification (aU of which

3 arecollectively referred to as"Operating Records") asrequired by the Permit, PartV.I.(i).

4 54. ECI violated California Codeof Regulations, Title 22,sections 66264.73(a)(b) (I),

5 (2), (8), and (9) by nothaving each ofthe Operating Records on site at the Richmond Facility as

6 required by thisregulation.

7 55. ECI violated its Permit, Part V.I.(i)by nothaving each of the Operating Records 011

8 site at theRiclunond Facility.

9 56. Pursuant to section 25189 (b),or section 251 89.2(b), DTSC is entitled to penalties

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

for said violations ofup to $25,000 against Defendants, andeachofthem, for each dayduring

which eachviolation occurred or continued.

EIGHTH CAUSE OFACTION

(ECI andDoes 1·20Failure to Accurately Record Observations and
Actual Conditions in Inspectlon Log)

(Cal. Code Regs., tit. 22, § 66264.15(d»

57. Paragraphs 1 through 56 arerealleged asiffully set forth herein.

58. California Codeof Regulations, Title22, section 66264. I 5(d) requires ECl to record

its inspections of its facility in aninspection logor summary.

59. Since on or before September 9,2008, and continuing thereafter, ECI failed to record

the appearance of fine cracks thatwerevisible in its Tank Staging Areaand the existence of a bin

on itsTank Padin violation ofCalifomia Code of Regulations, Title22,section 66264.15(d).

60. Pursuant to section 25189(b), or section 25189.2(b),DTSC is entitled to penalties for

saidviolations of up to $25,000 against Defendants, and each of them, for eachdayduring which

each violation occurred or continued.

II

II

II

II

/1
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I

2

3

NINTH CAUSE OF ACTION

(ECIand Does 1-20Exceeding Permitted Tank Capacity)
(Cal. CodeRegs., tit. 22, § 66270.30(a) and Permit, Part IV)

4 61. Paragraphs I through 60'arerealleged as if fullyset forth herein.

5 62. California Codeof Regulations, Title 22, section 66270.30(a) requires ECI to

6 maintain and operateits tank storageand design capacityat the levels authorized by its Permit.

7 The Permit, Part IV, authorizes the facilityto store up to 4,900 gallons in a rinsatetank whose

8 design capacityis 5,200gallons.

9 63. ECI exceeded the permitted storage capacityof 4,900gallonsfor a rinsatetank on at

10 least five occasions in May 2008 at the Richmond Facility. ECI exceeded the design capacity of

11 the 5,200-gallon rinsatetank at the Richmond Facilityon at least one occasion in May2008.

12

13

14

15

16

64. Pursuant to section 251 89(b), or section25I89.2(b), DTSC is entitledto penalties for

said violations of up to $25,000 against Defendants, and each of them, for each day duringwhich

eachviolation occurred or continued.

TENTH CAUSE OF ACTION

(ECI and Does 1-20Inadequate Inspection Schedule)
(Cal. CodeRegs., tit. 22, § 66264.15(b)(I) and (3))

17

18 65. Paragraphs I through64 are realleged as if fully set forthherein.

19 66. California Code of Regulations, Title 22, section 66264.15 (b)(I) and (3) requireECI

20 to develop and follow a writtenschedule for inspectingmonitoring equipment, safetyand

21 emergency equipment, securitydevices, andoperatingand structural equipment. This regulation

22 further requires that ECI's inspection schedule identify the types of problemsthat facilitystaff

23 should checkfor routinely.

24 67. Since on or aboutSeptember 9, 2008, ECT's inspection schedule for the Richmond

25 Facilitydid not includeinspection of, inter aha, the specific secondary containment areas

26 identified in the Permit,wastebins, drum storage areas, storage lockers, and emergency

27 equipment. Eel's inspection schedulefor the Richmond Facility also failed to include specific

28 problems to identifyduringan inspection, such as improperlocation of the storage bins,

14
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1 hazardous waste tanks containing wastes in excess of thepermitted capacity, amount of debris

2 and/or liquid in sumps and sump clean out when a specified level in the sump is found, drum

3 storage areacapacity, adequacy of aisle space as specified in thevarious locations in the permit,

4 drum and bin labeling, and cracks in the tank pads.

5 68. Pursuant to section 251 89(b), or section 251 89.2(b), DTSC is entitled to penalties for

6

7

8

9

10

said violations of up to $25,000 against Defendants, and each of them, for eachdayduring which

each violation occurred or continued.

ELEVENTH CAUSE OFACTION

(ECI and Does 1-20 Acceptance of Unauthorized Waste)
(Cal. CodeRegs., tit. 22, §§ 66270JO(a) andPermit, PartIV)

11 69. Paragraphs I through 68 arerealleged as if fully set forth herein.

12 70. California Codeof Regulations, Title22, section 66270JO(a), requires ECI to accept

13 at its Riclrmond Facility onlyhazardous waste authorized under the Permit and to treatsuch

14 hazardous waste as allowed under the Permit. The Permit, PartIV onlyallows ECIto

15 decontaminate hazardous waste tanks thatpreviously held petroleum products. Thus, the only

16 hazardous waste ECT can accept and treatunderits Permit are tanks thatpreviously held

17 petroleum products.

18 71. Since onandbefore July23,2007, ECIviolated California Code of Regulations, Title

19 22,sections 66270JO(a) andPermit, PartIV, by accepting and decontaminating a potentially

20 highly flammable acetone tank-sa nonpetroleum product tank.

21 72. Pursuant to section 251 89(b), or section 25189.2(b), DTSC is entitled to penalties for

22

23

24

25

26

saidviolations of up to $25,000 against Defendants, and eachof them, for eachdayduring which

each violation occurred or continued.

TWELFTH CAUSE OFACTION

(ECI and Does 1-20 Unauthorized Removal of Hazardous Waste Tanks)
(Cal. Code Regs., tit. 22, §66270.42.5(d)(I»

27 73. Paragraphs 1 through 72 arerealleged as if fully set forth herein.

28 74. California Code of Regulations, Title22, section 66270.42.5 (d)(l), requires ECI to

15
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obtain written approval from DTSC prior to makingphysical and operational changes to the

2 Richmond Facility.

3 75. Sinceon and before September 9, 2008,ECIviolated California Codeof Regulations,

4 Title 22, section 66270.42.5 (d)(l), by removing, or causing to be removed, two of the threetanks I

5 that were permitted for the storage of hazardous waste, without obtaining prior written approval

6 from DTSC to remove the two tanks. ECI removed, or caused to be removed, from the

7 Richmond Facility a 250 gallonmeasuring tank anda 1,850 rinsate tank without DTSC

8 authorization.

9 76. Pursuant to section 251 89(b), and section 251 89.2(b), DTSC is entitled to penalties

10

11

12

13

14

for saidviolations of up to $25,000 against Defendants, andeach of them, for eachday during

whicheachviolation occurred or continued.

THIRTEENTH CAUSE OFACTION

(ECI andDoes 1-20Failureto Submit As-Built Drawingof
. Secondary Containment System to DTSC)
(Cal. CodeRegs., tit. 22, § 66264.l75(c) andPermit,Part IV)

15 77. Paragraphs I through 76 arerealleged as if fullyset forth herein.

16 78. California Codeof Regulations, Title 22, section 66264.l75(c) requires ECI to submit

17 to DTSC an as-built drawing with certification from an independent, qualified professional

18 engineer, registered in California, thatthe containment systemis designed to meet the

19 requirements of California Codeof Regulations, Title22, section66264.1 75(c). ECI failed to

20 submitto DTSCan as-built drawing withcertification from an independent professional engineer

21 that the containment systemis designed to meet the requirements of California Codeof

22 Regulations, Title22, section66264.175(c) within30 daysafter the secondary containment

23 systemfor the tank stagingarea fortanks received for processing was completed as required by

24 the Permit, Part IV. ECI violated California Codeof Regulations, Title 22, section 66264.175(c)

25 and the Permit, Part IV.

26 79. Pursuant to section25I89(b), or section25189.2(b), DTSCis entitled to penalties for

27 said violations of up to $25,000 against Defendants, andeach of them, for eachday duringwhich

28 eachviolation occurred or continued.

16
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2

3

FOURTEENTH CAUSE OF ACTION

(EClandDoes 1·20Failure to Prepare and to Submit Annual Reports to DTSC)
(Cal. CodeRegs., tit. 22, § 66264.75)

4 80. Paragraphs I through 79 arerealleged as if fully set forth herein.

5 81. California Codeof Regulations, Title22, section 66264.75 requires ECl to submit to

6 DTSC an annual reportcontaining information about the Richmond Facility'soperations

7 including, butnot limited to, the identification number of each hazardous waste generator from

8 which theRichmond Facility received hazardous waste during thereporting year; a description,

9 including theappropriate waste codes and Department of Transportation hazard class, and the

10 quantity of eachhazardous waste the Richmond Facility received; themethod of transfer,

II treatment, storage or disposal foreachhazardous waste; themostrecent closure costestimate; and

12 a certification regarding theheating valueand volatile organic compound content of hazardous

13 waste shipped offsite andhowthatwaste was handled depending on the heating value and volatile

14 organic compound content.

15 82. ECl failed to submit annual reports for 2003 through and including 2007 at thetime

16

17

18

19

20

21

22

23

24

25

26

they were due to DTSCeachyear. ECl submitted thereports for years 2003 and 2007 to DTSC

late; by 35 days (April 5, 2004) and110days (June 19,2008), respectively. The reports for years

2004,2005 and 2006werenotsubmitted toDTSC until afterthe 2008 DTSC inspection of the

Richmond Facility. Each failure to submit a timely annual report constitutes a separate violation

of theapplicable regulations..

83. Pursuant to section 25189 (b), or section 25189.2 (b), DTSC is entitled to penalties

for said violations of up to $25,000 against Defendants, and eachof them, for eachday during

which each violation occurred or continued.

.FIFTEENTH CAUSE OF ACTION

(ECl andDoes 1-20 Failure to Amend the Facility Contingency Plan)
(Cal. CodeRegs., tit. 22, § 66264.54(d»)

27 84. Paragraphs I through 83 arerealleged as if fully set forth herein.

28 85. California Code of Regulations, Title22,section 66264.54(d) requires ECl to
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

immediately amend its Contingency Plan for the Richmond Facility when its emergency

coordinator(s) change. On or before September 8, 2008,ECl failed to change the Contingency

Plan after two of three listed coordinators were no longer employedat ECI's Richmond Facility.

86. Pursuant to section25189(b), or section 251 89.2(b), DTSC is entitled to penalties for

said violations of up to $25,000against Defendants, and each of them, for eachday duringwhich

eachviolation occurredor continued.

SIXTEENTH CAUSE OF ACTION

(ECl andDoes 1-20 Failureto SignManifests)
(Cal. CodeRegs., tit. 22, § 66264.71 (a)(l»

87. Paragraphs I through 86 are reallegedas if fullyset forth herein.

88. California Code of Regulations, Title 22, section 66264.71(a)(I) requiresECIto sign

the hazardous wastemanifest when it receiveswaste at the RichmondFacility. On at least two .

occasions, ECl failed to sign the manifest at the time it received the hazardous wasteat the

Richmond Facility. ECI received manifestNo. 004090209 JJK on August 22, 2008,but signedit

on September 9, 2008 with the dateof August 22, 2008. ECl received manifest No. 004090212

JJKon September 2, 2008, but signed it on September 10, 2008 with the date of September 2,

2008.

89. Pursuant to section25189(b), or section251 89.2(b), DTSC is entitled to penalties for

said violations of up to $25,000against Defendants, and each of them, for each day during which

eachviolation occurred or continued.

SEVENTEENTH CAUSE OF ACTION

(ECl and Does 1-20Failure to FurnishRecordsUpon Request)
(Cal. CodeRegs., tit. 22, § 66264.74(a»

90. Paragraphs I through 89 are realleged as if'fully set forth herein.

91. California Code of Regulations, Title 22, section66264.74(a) requires ECI to furnish

recordsto DTSCupon request,andto have those records available at all reasonable times for

inspection by DTSC.

II

18
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Training Records

2 a. DTSC requested employee training records during the2008 inspection. ECI

3 did notprovide the employee training records. Themanager at theRichmond Facility stated the

4 training records werenot kept at theRichmond Facility;

17,2008, a week after the2008 inspection of the Richmond Facility. ECIdid notprovide any

training records to DTSC until October 7, 2008. Thetraining records produced to DTSC on

October 7,2008 were incomplete because theydidnotcontain the following records:
• Emergency Response and Contingency Plan annual review for 2005- 2007;
• Facility Operations annual review for 2005 -2007;
• CPR/First AidTraining for 2007;
• Tailgate Safety Meetings for2005 - 2007;
• Medical Surveillance Annual Physicals for2005 -2007;
• 8 hourHealthand Safety Annual Refresher Training for 2006 - 2007;
• Supervisor Health and Safety Annual Refresher Training for 2006 - 2007; and
• Forklift Biennial Training 2005 - 2007

5

6

7

8

9

10

II

12

13

14

b.

c.

DTSC requested thatECIproduce the employee training records by September

ECIprovided to DTSC a few additional training records on February 12, 2009

15 andon October 8, 2009 in response to repeated requests by DTSC for the records.

16 d. On June 8,2010, ECIprovided toDTSC additional training records thatwere

17 first requested by DTSC during the2008 inspection of the Richmond Facility

18 e. Asof thedatethis complaint was filed, ECIstillhad not submitted training

19 documents to DTSC relating to:

20 i.) maintenance, repair, andreplacement of alarms and other safety and emergency

21 equipment;

22 ii.) emergency procedures in the event of explosions, spills, powerfailure, or

23 earthquake;

24 iii.) emergency equipment otherthanfire extinguishers.

25 f. On and priorto September 9, 2008, and continuing thereafter, ECIviolated

26 California CodeofRegulations, Title 22, section 66264.74(a) by failing to provide the training

27 records when requested by DTSC andby failing to have thoserecords available for inspection by

28 DTSC at all reasonable times.

. 19
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2

Financial Responsibility Records

g. On July 19,2006,DTSC sentECI a Financial Responsibility Review letter

3 informing ECI that it was in violationofthe HWCL and its regulations andthat ECIneeded to

4 submit a newliabilitycertificate of insurance for the Richmond Facilityand the Fontana Facility

5 (2006 FR violation).

6 h. On January 30, 2007,DTSCsentECI a Financial Responsibility Review letter

7 informing ECI that therewas a new violation of the HWCL and its regulations regarding the

8 closure trust agreement submitted by ECI (failure to submit certification of acknowledgment) and

9 that ECIhadnotsubmitted the information previously requested by DTSC to correctthe 2006FR

10 violation ("2007 FR violations").

11 i. OnMarch 16,2009, DTSC sentECI a Financial Responsibility Review letter

12 informing ECI of another newviolation of the HWCL and its regulations regarding the closure

13 trust agreement (failure to update Schedule A) and noting thatECI still had not submitted

14 information to correct the'2006 and 2007 FR violations ("2009FR violations").

15 j. In addition to the Financial Responsibility review letters DTSC sent to ECI in

16 2006,2007,and 2009, DTSC informed ECI on otheroccasions aboutECl's continuing violation

17 of the financial responsibility regulations.

18 k. Beginning on and prior to July19,2006, and continuing thereafter,ECI

19 violated California Codeof Regulations, Title22, section66264.74 (a)by failingto provide the

20 proper documents to demonstrate financial responsibility when requested by DTSC, andby

21 failing to have thoserecords available for inspection by DTSC at all reasonable times.

22 rank Removal Report

23 1. On September 18,2008, DTSC requested that ECI provideby October 3, 2008,

24 a tank removal report for two tanks removed by ECl at the Richmond Facilitywithout prior

25 DTSCauthorization.

26 m. ECIdid not submitthe requested tank removal report to DTSCuntil January

27 28,2009 despite repeated DTSC requests for the report.

28 n. On andprior to September 18,2008, and continuing thereafter to OCtober 3,

20
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2008, ECI violated California Code ofRegulations, Title 22, section 66264.74(a) by failing to

2 provide the tank removal report for the Richmond Facility when requested by DTSC and by

3 failing to have those records available for inspection by DTSC at all reasonable times.

4 92. Pursuant to section 25189(b), or section 25189.2(b), DTSC is entitled to penalties for

5 said violations ofup to $25,000 against Defendants, and each of them,for each day during which

6 each violation occurred or continued.

7 REQUEST FOR RELIEF

8 DTSC requests that the Court grant the following relief:

9 1. Enter judgment that ECI and Does 1-20have violated the HWCL, its implementing

10 regulations and Permit as alleged in the First through Seventeenth Causes of Action inclusive;

11 2. Enter judgment that ECI and Does 1-20, and each of them, are jointly and severally

12 liable for civil penalties for those violations as set forth in Health and Safety Code section 25189

13 or, in the alternative, by Health and Safety Code section 25189.2, according to proof;

14 3. Enter temporary restraining orders, preliminary injunctions, permanent injunctions, or

15 other orders requiring ECI and Does 1-20 to comply with the HWCL, the regulations adopted

16 thereunder and the Permit;

17 4 Grant DTSC its costs of suit herein against ECI and Does 1-20; and

18 5. Grant such other and further relief as the Court deems just and proper.

OK2009604672
90143417.doc

19 Dated: November 18,2010
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Respectfully Submitted,

EDMUND G. BROWN JR.
Attorney General of California
KEN ALEX
Senior Assistant Attorney General
MARGARITA PADILLA

~t:orney General

ROSEB.FuA
Deputy Attorney General
Attorneys for PlaintiffPeopleofthe State
ofCalifornia ex. rei. Maziar Movassaghi,
ActingDirector, California Department of
Toxic Substances Control
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EXHIBIT B



SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF CONTRA COSTA

Good cause appearing herein, the Court approves the settlement between the Plaintiff,

People of the State of California, ex rel, Deborah O. Raphael, Director, Department of Toxic

Substances Control (DTSC), and DefendantEcology Control Industries (ECI) as set.forth in the

parties' Stipulation for Entry of Final Judgment Pursuant to Stipulation ("Stipulation for Entry of

Final Judgment") filed with this Court.

II

[pROPOSED] FINAL JUDGMENT
PURSUANT TO STIPULATION

Case No. MSClO-03366

ECOLOGY CONTROL INDUSTRIES,
INC., a California Corporation -and Does 1
through 20 inclusive, . _.

Defendants.

Plaintiff,

PEOPLE OF THE STATE OF
CALIFORNIA, ex rei. Deborah O. Raphael,
Director, Department of Toxic Substances
Control,

v.

KAMALA D. HARRIS
Attorney General of California
MARGAIUTA PADILLA
Supervising Deputy Attorney General
ROSEB.FuA .
Deputy Attorney General
State Bar No. 119757

1515 Clay Street, 20th Floor
P.O. Box 70550
Oakland, CA 94612-0550
Telephone: (510) 622-2126
Fax: (510) 622-2270
E-mail: Rose.FuaCiildoj.ca.gov

Attorneysfor Plaintiff
People of the State of California, ex rel. Deborah O.
Raphael, Director, Department of Toxic Substances
Control
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Accordingly, the Stipulation for Entry of Final Judgment entered into by DTSC and ECI is

2 approved; and the Final Judgment is entered as provided therein.

3

Judge of the Superior Court

DAVID B. FUi~N
Dated:

4 IT IS SO ORDERED, ADJUDGED, AND DECREED:
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