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1 TO ALL PARTIES AND THEIR COUNSEL OF RECORD: 

2 PLEASE TAKE NOTICE that, on July 28,2014, the Court entered the attached Final 

3 Judgment Pursuant to Stipulation. 
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5 Dated: August 14, 2014 
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Respectfully Submitted, 

KJ\MALA D. HARRIS . .' 
Attorney G~neral of California 
MARGARlTA.P ADILLA 
Supervising Deputy Attorney General , 

{jOriginal Signed by Laura J. Zuckerman 
v 

LAURAJ.ZUCKERMAN 
Deputy Attorney General 

Attorneysfor People o/the State of 
C.alifornia ex reI. Miriam Barcellona 
Ingenito, Acting Director of the Department 
of Toxic Substances Control 
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KAMALA D. HARRIS 
Attorney General of California 
MARGARITA PADILLA 
Supervising Deputy Attorney General 
LAURA J. ZUCKERMAN, SBN 161896 
Deputy Attorney General 

" -- '"-

F I LED 
2 

3 

4 

5 

6' 

7 

8 

9 

1515 Clay Street, 20th Floor 
Oakland, CA 94612 
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Attorneysjor People of the State of Californiaex ret. lJ"I'~'Y 
Miriam Barcellona Ingenito, Acting Director of the 
Department o.lToxic Substances Control 
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SUPERIOR COURT OF THE STATE OF CAPFORNIA 

COUNTY OF ALAMEDA 

PEOPLE OF THE STATE OF 
14 CALIFORNIA EX REL. MIRIAM 

BARCELLONA INGENITO, ACTING 
15 DIRECTOR OF THE DEPARTMENT OF 

TOXIC SUBSTANCES CONTROL, 

Case No. RG14734092 

FINAL JUDGMENT PURSUANT TO 
STIPULATION 

(Code of Civil Proc'edure § 664.6) 
16 

17 

18 

Plaintiff, Trial Date: None Set 

v. 

19 SYNERGY ENTERPRISES, INC., AND 
DOES 1-20, 

20 

, 21 

22 

Defendants. 

Action Filed: July 23,2014 

23 Good cause appearing herein, the Court finds that t~e settlement between 'Plaintiff People of , 

24 the State of California ex reI. Miriam Barcellona Ingenito, Acting Director of the Department of 

25 Toxic Substances Control ("the Department"), and Defendant Synergy Enterprises, Inc. 

26 ("Synergy"), is fair and in the public interest. Accordingly, the Stipulation for Entry of Final 

27 Judgment ("Stipulation") entered into by the Department and Synergy and filed with this Court, a 
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true and correct copy of which is attached hereto as Attachment 1, is approved, and this Final 

2 Judgment Pursuant to Stipulation is entered as provided in the Stipulation. 
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4 . IT IS SO ORDERED. 
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Dated: ~ ,2014 
I . 

OrigInal signed b}i"George C. Hernandez, Jr. 

'-' (j - . JUCJ?ec;f the Superior Court d' 
·~~g~~E:g. HERNANDEZ. J~ 
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KAMALA Do HARRIS 
Attorney General of California 
MARGARITA PADILLA 
Supervising Deputy Attorney General 
LAURAJ.ZUCKERMAN 
Deputy Attorney General 
State BarNo. 161896 

1515 Clay Street, 20th Floor 
P.O. Box 70550 . 
Oakland, CA 94612-0550 
Telephone: (510) 622-2174 
Fax: (510) 622-2270 
E-mail: Laura.Zuckerman(a).doj.ca.gov 

EXEMPT FROM FILING FEES 
GOVERNMENT CODE § 6103 

8 Attorneys for Plaintiff People of the State of 
California ex rel. Miriam Barcellona Ingenito, 

9 Acting Director of the Department of Toxic 
Substances Control 
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF ALAMEDA 

PEOPLE OF THE STATE OF Case No. RG14734092 
16 CALIFORNIA EX REL. MIRIAM 

BARCELLONA INGENITO, ACTING STIPULATION FOR ENTRY OF FINAL 
17 DIRECTOR OF THE DEPARTMENT OF . JUDGMENT . 

18 

19 

20 

TOXIC SUBSTANCES CONTROL, 

v. 

Plaintiff, Trial Date: None set. 
Action Filed: . July 23,2014 

21 SYNERGY ENTERPRISES, INC., AND 
DOES 1-20, 

22 

23 

24 

25 

26 

27 

Defendants. 

Plaintiff People of the State of California ex reI. MiriamBarcellona Ingeriito, Acting 

Director of the Department of Toxic Substances Control ("Plaintiff' or "th.e Department"), and 

Defendant Synergy Enterprises, Inc. ("Defendant" or "Synergy") enter into this Stipulation for 
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1. THE FACILITY: 

. . 
Synergy Enterprises, I!lc., a registered hazardous waste transporter, provides .energy 

efficiency, solar energy, and environmental services for residential, commercial, and government 

entities. Synergy's Environmental Services Division speciali:?es in asbestos, lead~based paint, 

and mold remediation, with 90% of its operations consisting of-asbestos abatement. Synergy 

operates an exempt tr.ansfer facility at 28436 Satellite Street, Hayward, Alameda COlm~y ("the 

Facility"). The Department regulates Synergy's operations .. 

2. INVESTIGATION ACTIVITIES. 

On or about July 26 and 31, 2012, the Department inspected Synergy for compliance with 

the Bazardous Waste Control Law, Health and Saf~ty Code §§ 25100 et seq. (the "HWCL") and. 

its implementing regulations. The Department discovered violations of the HWCL and the 
'. . 

. . 
applicable regulations (Cal. Code Regs, tit. 22, Division 4.5, sections 66000 et seq.). 

3. THE COMPLAINT, 

~n July 23,2014, the Department filed a Complaint seeking, among other things, civil 

penalties against Synergy 'pursuant to .the.HWCL and its implementing regulations based on the· 
. . . 

2012 inspection of the Facility. The Department's cOP'lplaint is attached as Exhibit A 

C'Complaint"), On November 14, 2012, the Department. issued Synergy an inspection report' 

(,,2012 Inspection Report") based on its 2012 inspection of the Facility. The 2012 Inspection 

,Report alleges that Synergy violated provisions of the HWCL and its implementing regulations,. 

including violating its status as an exempt transfer facility by transporting hazardous waste to the 

Facility and holding' it for more than t~n (10) days in violation of Health & Safety Code section 

25201, subdivision (a), and failing to properly label approximately 15 containers of hazardous ... 

waste in vio,lation of California Code of Regulations, title 22, sections 66262.34, subdiv'ision 

(f)(l), 66262.34, subdivis~on (f)(3), and 66262.1]. 

4. AGREEMENT TO SETTLE DISPUTE. 

The Department and Synergy (the ~'Parties") enter into the Stipulation pursuant to a 

compromise and settlement. Each. of the pruiies consents to the entry by the Superior Court of 

Alameda County.(the "Collli") of the Final Judgment Pursuant to Stipulation in the substance and 
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, 
form attached hereto as Exhibit B ("Final Judgment"). The Stipulation and Final Judgment were 

2 negotiated and executed in good faith and at arms' length by each of the Parties, with their . "" 

3 respective counsel,Jo avoid expensive and protracted litigation regarding alJeged violations of the 

4 HWCL, and to further the public interest. The Department and Synergy both 'request entry of 

5 judgment on the terms set forth in this- Stipulation. Nothing herein shall inure to the benefit of 

6 any persons not parties to this Stipulation. 

7 5, JURISDICTION AND VENUE. 

8 The Parties agree that ,the Court has subject' matter jurisdiction over the matters alleged in 

9 the Complaint and personal jurisdiction ov~r Synergy. Venue is proper pursuant to Health & 
, , ' 

10 Safety Code section 25183. 

J 1 6. VVAIVER OF TRIAL AND ENTRY OF JUDGMENT . 

. 12 By signing and entering intolhis' Stip!1lation, Synergy waives its right to a trial on matters 

13 alleged in the Complaint. Further, the Parties each request entry ofthe)udgment 011 the terms set 

14. forth in this: Stipulation. 

15 7. MATTERS COVERED BY THIS STIPULATION. 

16 7.1 This Stipulation is a final and binding resol ution and settlerrient of all claims, alleged 

17 violations, or causes of action which the Department alleged in the 20 12 Inspection Report and in 

18 the COJIlplaint against Synergy ("Matters Covered"), This resolution is binding upon Synergy, its 

19 officers, directors, shareholders, and etnp'loyees, an9 the Department.' The provisionS of this 

20 paragraph become effective when the Final Judgment is entered and Synergy has made full 

21 payment ofthe amount,in paragraph 11. Nothing in the Final Judgment shall constitute or be 

22 coristrued as a satisfaction or release from liability for any conditions 9r claims arising as a result 
( . . . . " 

23 of pas~, cUlTent, or future operations of Synergy, its predecessors in interest, and its officers, 

24 di'rectors, shareholders, partpers, employees, representatives, and agerits except for the Matters 

25 Covered. The Department. reserves its right to initiat~ further actions pursuant to its regulatory 

26 a~thority to protect public health or welfar~ or the envirOlID1ent on matters not within ~he scope of 

'27 "Matters Covered," notwlths~anding Synergy's compliance with the terms of the Final Judgment. 

28 
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, 
7.2 Paragraph 7.1 does nollimit the ability of the Department to enforce the terms of this 

2 Stipulation or. the Final Judgment. 

3 . 8.. . PARTIES BOUND. 

4 The provisions of this Stipulation and the Final .Judgment shall apply to anq be binding.on 

5 (1) Synergy, its officers, directors, and employees; and (2) the Depruiment and any successor 

6' agency of the D~partment that may have responsibility for and jurisdiction over· the subject matter 

7 of the Final Judgment. 

8 9. NO WAIVER OF RIGHT TO ENFORCE. 

9 The failure of the Department to enforce any provision of the Stipulation or Final J,udgment 

10 shaH neither be deemed a waiver of such provision, nor in any way affe'ct the validityofthe Final 

11 Judgment or the Department's enforcement authority. The failure of~he Department to enforce 

12 . any such provision of this Stipulation or the Final Judgment shall not preclude it from later 

13 enforcing the .same or other provisions. No oral advice, guidance, suggestions, or comments by 

14 employees or officials of the Department or Synergy, or people or entities acting on ~ehalf of 

15 Synergy, regarding matters covered in this StipUlation or the Final Judgment, shall be construed 

. 16 to relieve Synergy of its obligations under this StipUlation or the Final Judgment. 

17 10. . INJUNCTIVE REQUIREMENTS 

18 To ensure Synergy's compliance at all times with H~alth and Safety Code section 25201, . 

19 subdivision (a), and the exempt transfer facility requirements set forth in California Code of 

20 Regulations, title 22, section 66263.18, subdivision (b)(1), Synergy agrees to do the' following; 
. . . 

21 (a) Empty all bags of asbe~tos waste collected at a work siteinto the company-controlled 

22 dumpster no later th~ the morning after the company vehicles containing the bags have returned 

23 to the Facility from a work site.' 

24 . (b) Immediately after transf~rring asbestos waste or any other hazardous wastes to. the 

25 Facility, place the manifest(s) for the hazardous wastes in a s~cure "in-basket." 

26 (c) Update manifests daily into a central control system, placing all manifest ~u~bers 

27 with the date the waste arrives in a secure electronic file, backed up on an off~site server (the 

28 "cloud"}. 
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.1 
(d) Have all dumpsters at the Facility emptied no less frequently than once weekly. by a 

2 registered hazardous waste. transporter. 

3 11. MONETARY SETTLEMENT REQUIREMENTS. 

4 

·5 

6 

7 

8 

9 

10 

11 

12 . 

13 

14 

15 

16 

Synergy shall jJay, the Department the 'sum of One Hundred Ten Thousand Dollars 

($] 10,000), as and ~or civil penalties and cost~, in settlement of the Department's claims. 

Payment is due to the Department from Synergy within s~xty (60) days of entry of Final 

Judgment. Ofthi~ amount, $ 95,651.44 is fOTpenalties and $14.,348.56 is for the Department's 

costs .. 

This payment under the Final Judgment shall be made by cashier's check, payable to the 

l?epartment. of Toxic Substances Control and sent by overnight rnail to.: 

Cashier . 
Accounting Office, MS-2,I A 
Department of Toxic Substances Control 
P.O. Box 806 . 
Sacramento, CA 95812-0806. 

The check shall bear on its face the phrase "DTSC # HWCA 20126749 - Synergy." 

. A photocopy of this payment made pursuant to the Final Judgment, including overnight 

17 . mail tr~cking information, shall be sent QY e-mail orfirstclassU.S .. mail.atthesametime.to: 

·18 

19 

20 

21 

22' 

23 

24 

25 

26 

27 

28 

Rick Robison, Unit Chief 
Enforcement and Emergency Response Division 
Berkeley Enforcement Branch 
Department of Toxic Substances Contro.! 
-700 Heinz Avenue 

. Berkeley, California 94710-2721 
Email: rick.robison@dtsc.ca:gov 

Lynn Goldman, Staff Coqnsel 
Office of Legal Counsel 
Department ofTox,ic Substances Control 
I 00 I 1 Street 
P.O. Box 806' 
Sacramento, CA 95812-0806 
E-mail: lynn.goldma.n@dtsc.ca.gov 

and to: 
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• 
Laura 1. Zuckerman 
Deputy Attorney General 
State of California Department of Justice 
Attorney General's Office 
1515 Clay Street, 20th Floor 

, Oakland, CA 94612 
E-mail: laura.zuckerman@doj.ca.gov 

12.' NOTICE. 
, , 

All submissions and notices 'required by the Stipulation and Final J uqgment shall be in 

writing, and shall be sent t,o: 

The Department: ' 

Rick Robison, Unit Chief 
Enforcement and Emergency Re~ponse Division 
'Berkeley Enforcement Branch , 
Departme~t of Toxic Substances Control 
700 Heinz Avenue 
Berkeley, California 94710-2721 
Fax: (5'10) 540-3819 ' 
Email: rick.robison@dtsc.ca.gov 

Svnergy: 

Mr. Steven R. Shallenberger, President 
Synergy Enterprises, Inc, 
28436 Satellite Street 
Hayward, CA 94545 
Fax: (801) 224-2537 
Email: steveshallenberger({i).gmail.com 

With simultaneous copy to counsel for Synergy: 

Mordecai D. Boone, Esq. ' 
Gordon & Rees LLP 
275 Battery Street, Suite 2000 
San Francisco, CA 94111 
Fax: (415) 986-8054 
Email: mboone@gordonrees.com 

All approvals and decisions regarding any matter requiring approvals or decisions under the 

tenns of this Stipulation and the Final Judgment shall be communicated'in writing. Each Party 

may ~~ange its respe~tive representative(s) for purposes of notice by providing the name and 
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. I :. 

address of the new representative, in writing, to all Parties. Any such change will be effective 

2 seven (7) calendar days after the date of the written notice. 

3 No advice, guidance, suggestions, or comments by employees or officials of the 
) 

4 Depmtment regardin~ submittals or notices shall b~ constr~edto j'elieve Synergy of its obligation 

5 to obtain any final written approvals required by the Final Judgment. 

6 13. NOLlABILITYOFTHEDEPAR1'MENT: . 

7 Neither the Department nor any of the State of California's agencies, boards, or 

8 departments (collectively, "State Entities") ~halJ be liab1.e for an)i injury or damage to persons or' 
! 

9 property resulting from acts or omissions by Synergy, its directors, officer.s, employees, parent 

10 companies, affiliates, agents, representatives, or contractors in carr.ying out activities pursuant to 

.11 this Stipulation or the Fina:! judgment, nor shall the Department or any of the State Entities be 

12 . held as a party to or guarantor of any contract entered into by Synergy, its directors, officers, 
.,' '. 

I . 

13 employees, agents, repr.esentatives, parent companies, affiliates, oi. contractors in carrying out the 

1'4' requtrements of this Stipulation or the FinalJudgment. 

15 14. COMPLIANCE WITH APPLICABLE LAW. 

16 Synergy shall implement the terms of the Final Judgment entered. b.y the Court in this 

17 matter in .compliance with all local, State, and fedenil requirements, including, but not limited to, 

18 requirements to obtain permits and to assure worker safety. 

19 15. ACCESS .. 

20 No'thing in the Final Judgment ~s intended to limitin any ''way the' right of entry or 

21 inspection that the Department or any other agency' may. otherwise have by operation of any law. 

22 16~ INTEGRATION. 

23 The Stipulation, together with exhibi.ts, and the Final Judgment constitute the entire 

24. agreement al)d understanding of the parties with respect to 'the entire subject matter. hereof, and .. 

25 may not be amended or supplemented except as provided for in this Stipulation or in the Final 
\ . 

26 Judgment. No representations, oral or written, express or implied, other than those expressly set 

27 forth herein have been madeby any party hereto. No other agreements not sR,e.cificaIly refened to 
. . 

28. herein, oral or written, shall be deemed to exist or to bind either of the Palties. 
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.17, AUTHORITY TO ENTER STIPULATION, 

2 Each signatory to the Stipulation certifies that he or she is fully authorized by the Party he 

3 or sh~ represents 'to enter into this Stipulation; to execute it on behalf Dfthe Party represented, and 

4 . to legally bind that Party, 

5 18, MODIFICATION OF STIPULATION AND FINAL JUDGMENT, 

6 Neither the Stipulation nor the Final Judgment rnay be modified 'without written stipulatiori 

7. of the Parties hereto and approval by the Court. 

8 19, EFFECT OF STIPULATION AND FINAL JUDGMENT, 

9 Except for the settlement of claims provided in Paragraph 7~ nothing herein or in the Final 

10 Judgment is itltended, nor shall it be construed, to p~'eclude the Department, or 'any state, county, 

11 or local agency, department board or entity, or any Certified Unified Program Agency, from 

12 taking appropriate enforcement action or otherwise exercising its authority under 'any law, statute 

13 or regulation, 

14 20, GOVERNING LAW, 

15 The terms 'of-the Final Judgment shall be governed by the laws of the State of Californi~, 

'16 21.' RETENTION OF JURISDICTION . 

. 17 . ' ,The Parties 'agree that the Court'has continuing jurisdiction to interpre~ and enforce the 

'18 provisions ofthis Stipulation and the Final Judgment. 

19 22. EQUAL AUTHORSHIP. 

20 This Stipulation and the Final Judgment :shalJ be d,eemed to have been drafted equalJy by all· 

21 Parties ,hereto. The Parties agree that the rule of construction holding that ambiguity is construed 
. , 

22 against thedraftiIig paT!y shall not apply to the interpretation of this Stipulation or the Final. 

23 Judgment. 

24 23. COUNTERPARTS. 

25 ' The Stipulation may be executed jn several cOtlnterparts, each of which shall be deemed an 

26 original, and all such counterparts taken together shall constitute an integrated document. 

27 Facsimile signature and PDF signatures shall be deemed o;iginal for the purpo~ses of this 

28' Stipulation. 
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24. ENTRY OF .JUDGMENT PURSUANT TO STIPULATION. 

2 The Parties further stipulate that upon approval of this Stipulation by the Court, the Court 

3 shall enter the Final Judgment in this matter in the form set forth in the attached Exhibit B. The 

4 effective date of this Stipulation i$ the date this Stipulation is fileel with the Court. The effective 

5 date, of the Final Judgment is the date the Final Judgment is entered by the COUlt. If the Court 

6 does not approve this Stipulation anel the Final Judgment in the form and substance propos,eel in 

7 Exhibit B hereto; each party reserves the right to withdraw both'the Stipulation and the Final 

8 III 

9 III 

10 III 

11 III 

12 III 

i3 III 

14 III 

15 III 

16 III 

17 11/ . 

18 III 

19 III 

, 20 III' 

21 'III 

22 III 

23, III 

24 III 

25 III 

26 III 

27 

28 
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1 Judgment upon Written notice to all Parties and the Court. 
, ' 

2 IT IS SO SmULATED: 

3 

)4 
PEOPLE OF THE S'I'A TE OF CALIFORNIA EX REL 

'MlRlAM BARCELLONA INGENITO, ACTING DIRECTOR 
OF THE DEPARTMENT OF TOXIC SUBSTANCES 

5 CONTROL " , 

'6 Dared:' -:s: \ I Q,~ 
I 

11 ,2014 'By: 
Original signed by Maria Soria 

7 
MARlA"SORlA" BRANcH CHIEF ' 

8 ENFoRCEMENT AND EMERGENCY REsPONSE ' 
DMSION 

~ " ' 

10 SYNERGY ENTERPRISES, lNc. 

11 
'Dated: if ~A /J. JI/} 1\ 

12 
By: Original signed by Steven Shallenberger, 

13 
.. ~~"'GBP.~<'c/ . 

14 

15 ~PRevED:AS TO FO~: 
KAMALA D. HARRIs 

}'6 Attorney General of California 
MARGARITA P ADILIA' 

17 S~~rvising Deputy Attqmey Goneral 

18 ~ n ~ _II 

19 Dated: Tv I~ U ',2014 .. By: @!~~I signed ,~y Laura J, ~uckerman 

,20 Deputy ~eral ' ' 
.Jttorneysfor Plaintiff 

21 

22 GoRDON ,& REEs LLP 

, . 23 ~ ',~::2 - " 
24 Dated: July 14 ,2014 By: Original signed by Mordecai 0 , Boone , 

MORDECAI D. BOONE' 
25' Attorneys for Defendara Synergy 

26 

27 OK2013508$21 

28 
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I 
KAMALA D. HARRIS 
Attorney General of California 

2 MARGARITA PADILLA· 
Supervising Deputy Attorney General 

. 3 LA URA J. ZUCKERMAN 
Deputy Attorney ·General 

4 State Bar No. 16] 896 , 
. 1515 Clay Stre~t, 20th Floor 

5 P.O. Box 70550 '. 
Oakland, CA 94612-0550 

6 .' Telephone: (510) 622-2174 . 
Fax: (5] 0) 622-2270 

7 E-mail: Laura.Zuckerman(aJ.c1oi.ca. gov 

8 Attorneys/or PlciintifJ People o.lthe State 0/ . 
California ex rel. Miriam Barce.llona Ingenito, 

9 Acting Dir.ector a/the Depwtmenf o/Toxic 
Substances Control 

. EXEMPT FROM FILING FEES 
GOVERNMENT CODE § 6103 

Eo l\HJ" 0' .iR S E [0, 
.. Flil'E-r} 

,?\L,A1\i1EDA. COUNTY 

1')1 r' ') ')n1
" l.l L G l) f..U!"I· 

t1'J :f:;Fifl n~ THe {'UI"lr'RIC)!'1 C \~Plo'';'';.J " \.;r- ,L, u .r-/: h ' ,OURT 
By Lynetta rVi. Irvin, Deputy 

10· 

11 

12 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF ALAMEDA 

13 

14 

15 . . 
. PEOPLE OF THE STATE OF 

i 6 . CALIFORNIA EX REL. MIRlAM' 
'BARCELLONA INGENITO, ACTING 

] 7 DIRECTOR OF THE DEPARTMENT OF 
TOXIC SUBSTANCES CONTROL, 

18 

19 

20. 
. ..". 

Plaintiff, 

21 SYNERGY ENTERPRISES, INC., AND 
DOES 1- 20, 

22 
Defendants. 

Case No. . 

CO~1PLAIN~f:ibA ~I~IE #t~lL¥IEs, . 
AND INJUNCTIVE RELIEF 

(l-Iealt~ a~1d Safety Code § 25201, 25'189, and 
25189.2) . 

23 . ____________________________ ~ 

24 
The People of the State of. Califomia ex rel. Miriam Bai'cellona Ingenito, Acting Director, 

25. . . 
Department of Toxic Substances Control (the "Department"), a)lege the follov'iing: 

26 
STA TEMENT OF THE CASE 

28 
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. . 

hazardous waste transporter, at all times re1evanl to this Complaint operated an exempt transfer 

2 . facility at 28436 Satellite Street, Hayward, Alameda County (the "Facility"). Defendant handles 

3 hazardous waste at the Facility and arranges for it to be transported off-site. The Facility is a 

4 hazardous .waste facility under California Health and Safety Code sect~on 25117.1. . 

5 2. . While operating the Facility, Defendant violated the Califomia' Hazardous Waste 

6 Control Law, Chapter 6.5 of Division 20 of the California Health apd Safety Code, sections 

7 25100 et seq. ("HWCL"), and its'-implementing regulations, California Code of Regulations: Title 

8 22, Division 4.5, by handling hazardous waste in an unsafe maIDler aDd without complying. with 

9 the applicable laws and regulations. 

10 3. The Department hereby seeks civil penalties from and injUl'lctive relief against 

'11 Defendant for its violations of the BWCt and its implementing regulations. 

12 PLAINTIFF 

The Depmtmellt is a public agency of the State of California organized and 

14 existing under 'and pursuant to Health an~ S~fety Code section 58000. et seq . 

lY 

16 

5. 

6. 

. Miriam-B!lrcellonalngenito is-the Acting Director pfthe Department. 

Pursuant to sections 25181 and 25182 .of the Health and Safety Code, the Attorney· 

17 General of the State of 9alifomia is authorized, at the request qf the Department, to commence an 

1.8 action in the name of the People for civil penalties and injunctive relief under the HWCL. The 

19 

20 

21 

22 

,~ 

.:..J 

'. \ 

Department has asked the Attorney Gener.al to apply to this COUlt for injunctive reliefpursmmt to 

Health and Safety Code sections 25]81 and 25184 and for an order imposing civil penalties 

pursuant to Health and Safety Code. sections 2518-9 and/or 25189.2 for violations ofthe HWCL 

and its implementing regUlations' by Defendant. 

D.EFENDANT 

24 7.' 'The De])art.ll1ent is informed and believes, and thereon alleges, that Defehdant'is a 

26 

corporation registered to conduct business in the 'State of CaUfornia ~hat operates a. hazardous 

waste tr:ansfer facility at ~8436. Satellite Street, Hayward, Alameda County, California.' 

27 8. . Defendant is a "p~rsol1" as defi~led at Health and Safety Code section 25118. 

28 Further, Defendant was, at'all times relevant to this Complaint, a transpOJier of hazardous waste; 

.+ 
CQMPLAINT FOR CIVIL PENAL T1ES AND INJUNCTTVE RELIEF 



,1 

as "trarisporter" is defined ii1 California Code of Regulations, title 22, section 66260':} 0, The 

2 Department is infol111ed and believes, and thereon alleges, that the Fa,cility is located in an area 

3 zoned industrial by the loca~ plalming authority. 

4 9. vVhen reference is'made in this Complaint to any act of Defendant, such allegation 
. ' 

5 shall mean that the owners, otficers, directors, agents, employees, contractors, and representatives 

6 of Defendant did or auth,orized such acts or recklessly and/or negligently failed and 'omitted to 

7 adequately or properly supervise; control, or direct Defendal1t~s employees, representatives, or 

8 agents while engaged in the management, direction, operation, or control of the affairs of 

9 Defendant, and did'so while acting within the course and scope of their employment or agency. 

10 10.' Defendants Does 1-20 are the officers, agents, employees, servants, or others 
, , 

11 acting in interest or conceIt with Defendant. The Department is ignorant of the true names of 

12 defendants'sued herein as Does 1·-20. When the names of these defendants have b~en asceliained, 

13 the Department will see~ leave to amend the Complaint. 

14 , JURISPI CTI ON AND VENVE 

1-5 .. '1.1. This Court·hasjuri·sdic~ianpursuant to Cal. Canst., art; VI,§-l O;.:and·-Health-and 

16 Safety Code section 25181, subdivision (a). Venue is proper in this Court u~der Health and 

17 ' Safety Code section 25183 in that the violations took place in Hayward, Alameda County, ' 

18 California, and the principal office 'orthe Defendant in Califomia is ill Hayward, in Alameda' 

19 County. 

20 STATUTORY AND REGULATORY BACKGROUND 

21, 12. 'The State of California has a comprehensive - "cradle 'to grave" - statutory and 

22 regulatory framework for the generatiQn, handling, treatment, storage, ~ransp01i, and disposal of 

23 haza~dous wastes. The HWCL's implementing regulations specif'Y requirements for the tracking, 

24 storage, treatment, and disposal of bazar do us waste to protect the public from the i'isks posed by 

25 impJ:oper mana:g~me!lt of hazardous \vasles. (Cal. Code Regs., tit. 22, § 66260.1 et seq.) 

26 13. The I-IWCL is the California analogue ofthe federal Resource Conservation and 
, , ' 

27 Reco\:ery Act, 42 U.S.C. § 6901 ~t seq. ("RCRA"). 'Pursuant to both state and federal law, the 

28 DepaJ~111el1t administers the HWCL in ljel~ offederal administration ofRCRA in Califomia. (See 

3 
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Health & Saf. Code, § 25.101, subd. (d); Caiifornia: Final Authorization. of Revisions to State 

2 Hazardous Waste Management Program, 66 FR 49118 (September 26, 2001 ),). Federal iaw 

3 prohibits Calif~rnia from imposing "any requirements less stringent than those 'authorized under 

4 [RCRA]." (42 U.S.C. § 6929.) 

5 14. State law -'the .HWCL - has a more inclusivedefinitiol1 of hazardous waste than 

6 . does federal law.' Hazardous wastes that are regulated under California law but not federal law 

7 . are known as "non-RCRA hazardous wastes." (Health & Saf. Code, § 25117.9.) 

8 15. Persons who store and dispose of hazardous waste are subject to a number of laws 

9 and regulations, including, but not limited to, Hea~th and Safety Code section 25100 et seq. and 

10' California 'Code of Regulations, title 22, section 66260. et seq. The Department is informed and 

11 belj~v~s; and th~reon alleges, that Def~ndant, for all times relevant to this Complaint, stored 
. . 

12 and/or disposed of hazardous waste in Oalifornia, and is therefore subject to. those requiren)ents. 
. . 

13 16. Hazardous waste transporters ?lIe subject to a number of laws and regulations, 

14 including, but not limited to, Health and Safety Code section 25160 et seq. and California C'ode of 

lS, : Reg:ulations, title 22 f Qhapter 13 (seytions 66263.1-0 to-66.263;50). The-Department.is inf9rrne'd 

16 and believes, and thereon alleges, that Defend,ant, fOl~ all times relevant to this Complaint, 

17 transp01ied hazardous waste. and is therefore subject to these requirements i~l California. 

18 17. Transp01iers of hazardous waste are exempt from California's requirements for a 

19 pemlit for waste storage when, during the normal course oftranspOliatio.n, they hold the 
. . .' 

. 20 hazardous waste at one 10'cation for six days or less, or 10 days or less fol' transfer facilities in 

21 areas zoned il?dustrial 01' agricultural by the local plalming authority. 
. . 

22 ENFORCEMENT AUTHORITY UNDER THE HWCL 

24 

26 

27 

28 

18. The HWCL authorizes the COUli to il!1pose civil penalties under two distinct and 

altemative provisions. Section 25189 of the Health and Sa.fety Cod~ creates Jiability for any 

negligent or iI1tentional violation of the HWCL. Section 25189.2 is a strict liability provision,' 

which cr~ates liability, on a strict liability basis, for any violationofthe HWCL. J?acb day of 

violation ?f each provision' of the I{WCL is a sepa.rat~ violation, 'subject to penalty under Health 

and 'Safety Code sections 25189 or 25189.2. 

4 
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: 1 THE DEPARTMENT'S INSPECT] ON OFTRE FACILITY 

2 '19. On or about July 26.and 31,2012, the Department, tl\rougb its inspectors: conducted a 

3 regulatory inspection of the Facilit.y (the "Irispection"). At the conclusion of the Inspection, the 

4 Department issued a S'unmlary' of Violations to Defendant. Mr. Edgar Cuevas, Defendant's 

5 Operations Manager, signed the Summary of Viol. at ions on behalf of Defeildant. On November 

6 14, 2012, the Department issued an Inspection Report to Defendant. 

7 

8 

9 

20. 

FIRST CAUSE OF ACTION 
(Unauthorized storage and accumulation· of hazardous waste) 

(Health & Saf. Code, § 2520], subd. (a») 
(Cal. Code Regs., tit. 22, § 66263:18) . 

Paragraphs 1 through 19 are realleged as iffully set forth herein. 10 

11 21. Health and Safety Code sec~jon 25201, subdivision (a), pr~hib'its an owner or· 

12 operator of a 1TaT+sfer facility from storing hazardous waste at t~le facility unless the owner or 

13 operator has a pennit or grant of authorization from the Department. 

14 22. California Code of Regulations, title 22, section 66263.l8,·subdivision (b)(1), 

ls·excludes a.trarisfer-facility located.in-anag:r:icultural·or industrial zone from.the.pennit .... 

16 reguil~ements for waste storage when, 'dur~ng the nonna] course of trans pOl tat ibn, hazardb~s ~'aste 

17 is .held f?r no more than 10 days at the transfer facility .. Where the transporter holds the 

] 8 Hazardous waste at the transfer facility for more than ] 0 da~s, it may do so only with a permit or 

19 authorization from the Department. 
.. . 

20 23. Based. on !?- review of Defendant's and the Department's records for the years 2010 . 

21 - 2012, Defendant stored 11azardous waste (asbestos) at the Faciiity for more than 1 0 days on 95] 
I 

22 separate instances beginning on or about Jan~ary ],2010. Defendant stored hazardous waste it 

23 transported to. the Facility foi more than a 1 O-day period on every d<JY dw-irig each. of the years 

24 2010 and 201 1, aJ.1d on every day in 2012 until August 8, 2012. This resulted in 95] instances of . . ~ . 

25 storage of hazardous waste without a permit or authorization. 

26 

27 

28 

5 
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24.Ap a registered hazardous waste' transporter, DefendaIlt failed to meet the 
. . 

2 conditions for an exempt transfedacility set forth in California Cod~ of R~gulations, title 22, 

3 section 66263.18, subdivision (b )(1),. by trimsporti:1g hazardou~ asbestos waste'to the Facilit)1 and 

4 storing it at the Facility fOJ more than 10 days without a pel111,it or a Llthorization. Failure to 

5' comply with section 66263.] 8, subdivision (b)( 1), subjects Defendant to the storage requirements 

6 in Health and Safety Code section 25201, subdivisioi1 (a), Defendant. does not have a pem1it or 

'7 grant of authoi'ization fro111 the Department for on-site storage cif haza.:rdous waste. 

8 

9 

10 

11 

12 

13 

14 

·15 - -

25. Defendant is liable for civil penalties under Health 811d Safety Code sections. 

25189 or 25189.2 for its violations of Health and Safety Code section 25201, subdivision (a), and 

Califomia Code of Regulations, title 22, section 66263.18. 

SECOND CAUSE,OF ACTION 
(Failure to make hazardous waste determination and to 

, properly label contaIners 0f hazardous waste) 
(Cal. Code Regs., tit. 22, § 66262:34, subd. (f)(l), 66262.34, subd. (£)(3), and 66262.11) 

,26. Paragraphs 1 through 19' are realleged as if fulJy set forth herein, 

27. Galifornia~Code ~f-ReguJations, title 22, -section 66262.1-1,-requires-a -generatoTof-

16. . waste to make a determination prior to its disposal whether a waste is·hazardous or not, using 

17 certain prescribed methods. 

18 28. ,Califomia Cody of Regulations, title 22, section 66262.34, sub&visions (£)(1) and 

19 (£)(3), require generators who accmTIulate hazardous waste on site .:without a pennit or grant ()f . 

20 interim status to c;Jearly m81'k, so as tomalce visible for inspection, all containers of waste with the 

21 words "Hazardous Waste," and inforni.ation on the cO'mposition and physical state of the'waste, 
. , ,( '. 

22 the pmiicular hazardolls properties of the waste, the nrune and addre~s of the person producing the 

23 waste, and the date upon which the p~riod of accumulation began: 

24 . 29. Since on and before July 26,2012, and continuing thereafter, Defendant violated 

25 Califomia ~ode of ReguJ atio118, title 22, sections 66262.1 ] and 66262.34, subdivisi()l1s (f)(1) and 

26 (f) (3 ), by failing to conduct waste characterization s8111pling and make. a hazardous waste 

27 determination for the waste in approximately 15 containel:s, and by failing to properly labeJ the 

28 containers w'ith the follo'wing information: the word~ "Hazardous 'Waste," the composition 811d 

6 
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physical state of the waste,. the hazard propert)" the name and address of-the gene~ator,. and the 

2 accumulation start date. 

3 30. Defendant is liable for civil penalties' under Health and Safety Code section 25189 

4 or 25189 .2"forits violations of Califo"l11ia C?de of Regulations, title 22. ·sections 66262.] 1 and 

5 66262.34, subdivisions (f)(l) and (f)(3) . . 

6 REQUEST FOR RELIEF 

7 The Department requests that the Court grant the following relief: 

8 ·1.· Enter judgment that Defendant has violated the HWCL and its implementing 

9 regulations, as described in the First and. Second Causes of Action; 

10 2. Enter judgment that Defendant is liable for civil penal6es for violations of the 

II. HWCL and its implementing regulations on the First and Second Causes of Action, as authorized 

12 . by Health and Safety Code section 25189, or, in the alternative, by Health and Safety Code 

13 ~ection 2518·9.2, for each day of each viola.tion according to proof; 

. 14 3. . ' Grant the Department its costs of suit herein; and · 

· · 1$:·· ... 4, . .. Grant such.other.andJurth~r ·reliehs .the.court.deemsj.ust and proper .. 

· 16 Dated: July 23, 2014 

17 
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Respectfully Submitted, 

KAMALA D. HARRis . . 
Attorney General of California 
MARGARITA PAD1LLA . 
Supen/ising Deputy Attorney General 

lOriginal signed by Laura J. Zuckerman 

LAURA·J. ZUCKERMAN 
Depu~' Attorney General 

Attorneyslor Plaintiff People afthe Sla~.e 
o/California ex rei. Miriam Barc~llona 
Ingenito, Acting DiT'eqtor of the 
Depclrtmenl a/Toxic Substances Control 

COMPLAINT FOR CIVIL PENALTIES AND INJUNCTTVE RELIEF 




