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(On the record at 10:13 a.m)

MS. BATARSEH. In a nmoment | will ask the parties,
counsel, and pro pers to state their appearance for the record.

W are here today on the matter of Filter Recycling
Services, Inc., permt appeal, to listen to additional ora
argunents regarding the matters appeal ed in supplement to the
witten briefs that were filed in this matter.

This hearing was requested by the appellant. | am
Paul i ne Batarseh, the permt appeals officer. Wth me today is
M. Robert Sullivan, attorney for permt appeals, and M. Pau
Ruffin, project manager and technical advisor for permt
appeal s.

Wul d the parties, counsel, and pro pers state their
appearance for the record.

MS. PERLMAN: |'m Deborah Perlman. |'mattorney for
Filter Recycling Services.

MR. RIDDERING Wade Riddering, consultant for Filter
Recycling Services.

M5. GORA: FErika Gorgi, attorney for DISC

MR. WONG Al fred Wng, senior hazard substance
engi neer with the Departnent of Toxic Substances, office of
permtting.

MR. NIETO Edward N eto, supervising hazardous
substances engineer |, with the office of permtting.

MS. BATARSEH. Who's on the phone?
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M5. LESSER. Good norning. This is Kavita Lesser, with
the Ofice of the Attorney General, counsel for DISC
permtting.

MS. BATARSEH. Anyone el se on the phone?

(No response.)

M5. BATARSEH. W prefer that the parties present their
arguments issue by issue, neaning that appellants will present
Issue 1, the departnent will respond, and each side will be
given one opportunity for rebuttal. Then we will rmove on to
I ssue No. 2 and so on.

| believe that we have five issues to address today.

So argunents and rebuttals should be limted to five mnutes,
i f possible.

Shoul d the parties wish to take a break or go off the
record to discuss settlenent, please indicate that clearly
prior to engaging in those discussions.

W\ can proceed now with issue No. 1.

M5. PERLMAN: (Ckay. |Issue No. 1 has to do with Specia
Condition 14, which states, "Except when noving to or fromthe
| WBA, al | containers, parenthetically, including transport
vehicles, holding ignitable or reactive wastes shall be |ocated
entirely within the designated | WA "

In appealing this condition, Filter seeks to clarify
what it believes that the condition basically already provides,

for which is merely that it can unload or |oad trucks as part

. .
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of a continuum of novenent of hazardous waste to or fromthe
| WGA.  No one is suggesting that waste would be |eft unattended
outside of the |WA

There are hundreds of conpanies that handle ignitable
waste in the state of California, including other facilities,
generators, transporters. None of themare subject to this
potential requirement. And | say "potential" because | believe
that the provision, as DISC has phrased it, is anbiguous, and
therefore, FRSis really seeking to just clarify that.

It does appear, as an exanple, that, in the DTSC bri ef,
M. Neto interprets what this neans in one way, but in
deposition, Richard Jones interpreted it conpletely
differently.

M. Jones stated that he did not see that -- what he
actually said was, anytine you have a container that is being
stored, it nmust be within the IWSA.  And he did not see
| oadi ng/ unl oadi ng of trucks outside of the |WSA as inconsi stent
with this condition, because it does allow for a continuum of
movenment. And this is how Filter itself interprets it.

Filter would like to see the parenthetical |anguage
that states "including transport vehicles" deleted, because
wi thout that |anguage it provides nore clarity.

Wth regard to the |oading and unloading for the
i ncidental time necessary to nove hazardous waste within the

| WBA, it's safer to do it this way. You're not going to end up

6

. .
RE GA L Ww'regglé:?zlgé[%%%glng.com




© o0 ~N o o A W N

N S N N T N R e e I N T e e i
g A W N P O © 0 N o o b~ W N P O

DEPARTMENT OF TOXIC SUBSTANCES CONTROL
Informal Appeals Hearing on 12/11/2014

with trucks backed up, potentially, because they have to be
conpletely within the WA before they can be unloaded. It's
safer; it's nore efficient; it's nore practical.

In real terms, Filter Recycling is located in an
industrial area. It has a huge buffer around it. This is not
a safety concern. |It's got hundreds of feet of area that
surround the facility.

In asking -- in having this conference today, we were
asked to address a couple of specifics with regard to the fire
code, and with regard to federal regulations. So addressing,
first, the fire code. And | wll apologize. | may go a little
bit over five mnutes on this one, but it seems to be one of
t he bigger issues. So sonme of the other ones may take |ess.

But with respect to the fire code, Filter did ask to
have a report prepared. | understand you're not prepared to
take additional documentary evidence potentially today, but we
did have a report prepared by a fire consultant, Response Fire
Protection.

| can read the pertinent parts of that report, which
basically are an analysis of the fire code, and why it does not
pertain or affect this provision, and why Ms. Laura J. Debel
(phonetic) did come to the conclusion that, "Ofl oading
operations shoul d be considered noving to the WA, and
therefore, not required to be within the | WeA."

She reached her conclusions by review ng the
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application of Chapter 57 of the 2013 California Fire Code, to
the offloading and | oading of Oass 1(b) through 3(a) |iquids
at Filter. 1In doing so, she started fromthe prem se that,

"Fl ammabl e and conbustible liquids are received at the facility
in 55-gallon drums and snaller containers. No incom ng
materials are delivered by vacuumtrucks or tank vessels,
therefore, the offloading of liquids is considered handling in
accordance with the fire code."

And | believe in that regard the fire code has a
different definition of "handling" than the regulations the
departnment ordinarily deals with. Handling under the fire code
is defined as, quote, The deliberate transport by any neans to
a point of storage or use, unquote.

O floading occurs outside of the building belowa fully
sprinkl ered weather protection canopy, and is regulated by Fire
Code Section 5705.3.8.1, which deals with use, dispensing, and
handl i ng outside of buildings. 5705.3.8.1 requires spil
protection, which Filter has.

There is no fire code restriction regarding |ocation of
handl i ng outside of the building; therefore, offloading is
all owed per fire code at any location within the exterior
canopy, and is not required to occur within the WA,

Any materials that are transferred are done in a closed
vacuum process within the I\WSA. That process is regul ated by

Fire Code Section 5706.5. And Filter is in conpliance with
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that section as well.

So she concluded that, "By conducting all process
transfer within the IWA, the facility exceeds the separation
di stance requirements of the fire code for process transfer
operations. The fire code does not regulate m nimum separation
di stance requirenents for handling of flanmable and conbustible
liquids in containers, because the hazardous invol ved does not
warrant such limtation, as the quantities at risk of spill or
release are limted by the container size." And sunmarized
that, "Ofloading operations therefore should be considered
moving to the IW6A, and therefore not required to be within the
IWBA." So the fire code does not in any way preclude Filter
fromunl oading as part of continuum of novement into the |WA.

And then as another point, we were asked to | ook at how
the federal regulations pertained to this condition. And |
want to make it clear that what Filter is doing is sinply
requesting the departnent to track the statute.

The federal regulation says containers holding
ignitable or reactive waste nust be |ocated at |east 50 feet
fromthe facility's property line. The federal regulation does
not say, including transport vehicles. That is an insertion
that by one department interpretation, | believe M. Neto's.

It is a further restriction on what Filter can do.
As | said before, M. Jones seens to think it is not a

further restriction, it is only by the interpretation that we
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encountered in the opposition brief that Filter is contesting
it. And that parenthetical |anguage is in conflict with the
federal regulation, if it is so interpreted.

In looking at the materials that we were asked to | ook
at for the purpose of this hearing, which is part 49 CFR parts
171 and 174, Federal Register volume 70, starting at
page 20018, the Federal Register defines |oading incidental to
movenment, and unl oading incidental to novement.

Loading incidental to movenent is defined as the
| oadi ng by carrier personnel, or in the presence of carrier
personnel of packaged or containerized hazardous materials onto
a transport vehicle, aircraft, or vessel for the purpose of
transporting it. Unloading is the same thing in reverse,
basi cal | y.

It is specified that [oading incidental to novenent is
regul ated under the HWR. This is an area of federal
preenption. To the extent that it differs fromCalifornia, the
federal preenpts it.

It's inmportant to note the California regulation tracks
the federal regulation. It's the same. It's only the |aw
contained within the permt as DISC now seeks to include that
parenthetical |anguage, that it is being altered fromthe
federal and the California code.

To the extent that DISC seeks to alter it fromthe

California code, you can't doit. |It's preenpted. It is --

10
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these are national standards. To quote, actually, from 68,
Federal Register 61923, "The HVR are not m ninumrequirenents
that other jurisdictions may exceed if |local conditions
warrant. They are national standards that nust be uniformy
applied.”

If this condition is interpreted to preclude unloading
and | oading of the truck, as part of movenent into the WA, it
makes it nore restrictive than federal law. It's preenpted by
federal Iaw.

Wth that, | would cede the floor. Thank you.

MR, SULLIVAN: One question. Wo actually unloads the
trucks?

M5. PERLMAN: The trucks --

M5. GORA: |'msorry. | mssed the question.

MR, SULLIVAN.  Wo actually unloads the trucks? |
think -- in the materials submtted, | think it said the
facility needs to unload trucks. It doesn't describe the
actual procedure, or what personnel were involved.

M5. PERLMAN: It said, "The loading by carrier
personnel or in the presence of carrier personnel." [It's not
so much who unloads it, but whether the transporter is still
there while it's being unloaded. That was the distinction.

MR. SULLIVAN. Can you prescribe the procedure?

M5. PERLMAN. |'mgoing to et M. Riddering handle

t hat one.

11
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MR. RIDDERING For materials that are incomng,
55-gallon drums and such, and especially when they are from
other transporters, the transporter is still present. Wen the
itenms are being bul ked into, say, a vacuumtanker, 55-gallon
drumis being vacuuned up into a vacuumtanker, that action is
handl ed by Filter Recycling enployees.

Did that answer your question?

MR SULLIVAN. Yes, it did. Thank you.

MR. WONG Good norning. As Ms. Perlman stated, the
first appeal conment had to do with Special Condition 14 that
reads, "Except for when noving to or fromthe |IW5A, all
containers, (including transport vehicles) holding ignitable or
reactive wastes shall be located entirely within the designated
| WeA, as identified in the Facility Plot Plan, pursuant to
California Code of Regulations, title 22, section 66264.176."
And Petitioner is requesting that the words "including
transport vehicles" be renoved fromthis condition, and clains
that these words are unnecessary, anbiguous, and inpractical.

Ms. Perlman is also claimng that the inclusion of this
condition was not due to safety codes, and she cited several
exanpl es of generators regularly nmoving ignitable waste through
their facilities. M. Perlman also argues that the condition
prohibits even the transport of ignitable waste fromthe street
to the WA while still on the truck.

VW believe that Special Condition 14 was msinterpreted

12
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by the petitioner. Special Condition 14 does not restrict the
transport of ignitable waste fromthe street to the WA while
still on the truck, and nor does Special Condition 14 restrict
t he nmovement of containers of the ignitable waste going to or
fromthe | WA

Special Condition 14 was revised to consolidate other
special conditions in the Draft Permt to ensure that ignitable
wastes are managed in conpliance with the regul atory
requi rements, including but not limted to, Title 22,

Section 66264. 176.

66264. 176 requires containers holding ignitable or
reactive waste to be located at least 15 neters (50 feet) from
the property -- facility's property line, and applies to
facilities that store or transfers containers of hazardous
waste. Containers include tanker trucks, vacuumtrucks, and
tanker trailers, which are also transport vehicles.

| think -- we consider that the petitioner was m staken
in their understanding that transport vehicles |ocated within
the permt facility are not required -- or are not subject to
the 50 feet fromthe property Iine while offloading or |oading.

The purpose of Section 66264.176 is to mnimze the
potential for harmto human health and the environnent in the
areas immedi ately adjacent to hazardous waste facilities from
the harnful effects associated with fires or explosions

i nvol ving ignitable waste.

13
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Section 66264.176 clearly states that containers
hol ding ignitable waste to be |ocated, not stored, at |east
50 feet fromthe property line. DTSC believes that the
probability of an accident which may result in the fire
explosion is greatest during the |oading and unl oading

operations.

Having transport vehicles |ocated at |east 50 feet from

the property line, as required by the regulation, would reduce
any inpact fromsuch an accident. 1'd like to point out that
the issue of whether ignitable waste is managed at a facility
I's not unique to FRS. It's a significant issue, and DTISC has
taken enforcement actions at other facilities on this issue.
In other words, DTSC has taken enforcenent action

against facilities that had ignitable waste |ocated | ess than
50 feet fromthe property line; thus DISC di sagrees the words

"including transport vehicles" are unnecessary, ambiguous, and

inpractical. The purpose of Special Condition 14 is to prevent

simlar enforcenent issues at FRS by clearly laying out the
ground rules for the location of ignitable waste.

In their brief, Petitioner states that FRS wants to be
treated simlarly to other permtted facilities. Please note
that these types of conditions have been put in other permts.
Petitioner cites in a sample, one facility permt which does
not require transport vehicles to be in the ignitable waste

storage area while unloading, and instead allows for transport

14
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vehicles and al so the loading rack for flammable |iquids to be
25 feet fromthe property line.

However, circunstances at FRS are different from other
facilities. 1In the case of the facility the petitioner has
cited in their brief, the facility provides witten
docunentation fromthe |ocal fire marshal, stating that the
| oadi ng and unl oadi ng of flammable material |ess than 50 feet
fromthe property line would not be a problem That supporting
docunentation was submtted with the application. FRS did not
provi de such supporting docunentation

Now, in regards to the |oading/unloadi ng,

Section 25200.19 in the Health and Safety Code provides
requi rements for |oading and unloading operations, but only in
t he absence of permt conditions.

As sinply stated, if the permt has conditions
regul ating | oading and unl oadi ng hazardous waste, the
requi rements for loading and unloading in 25200.19 woul d not
apply.

Thus Special Condition 14 regulates the | oading and
unl oading of ignitable waste at FRS, so the permtting
exceptions in 25200.19 do not apply, and the petitioner's
argument regarding the [ oading and unloading is irrelevant.

DTSC recommends that the Permt Appeal Oficer deny
Petitioner's Appeal Comment No. 1. Thank you.

M5. PERLMAN: If | may address a couple of those

15
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points. The Health and Safety Code section that M. Wng cited

allows for |oading and unloading for the incidental tine
necessary to nove the waste into the ignitable waste storage
ar ea.

M. Wong says yes, but there's also a provision in that
code section that says, unless the permt has a condition that
says otherwise, which is a circular argument. W are here to
contest that condition that says "otherw se," because there's
no basis for it.

Wiet her DTSC, pursuant to that Health and Safety Code
could doit, if there was a basis for it, is a different issue.
In this particular situation, DISC can't do it. |It's
preenpted. It sinply runs counter to federal law to interpret
that statute, and therefore -- rather, to interpret that permt

condition in a way that nakes it nmore restrictive than the

federal statute. And that's what M. Wng is saying. Can't do

it.

M5. GORA: Is that -- do you have anything el se?

M5. PERLMAN. Wth regard to it being a safety issue,
clearly there are hundreds of facilities that nove ignitable
waste constantly throughout their facilities. They are not
subject to this requirement, and they are doing it without a
probl em

In Filter's case, as | said before, there's a huge

buffer around the facility, and it potentially could be nore

16
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dangerous to have a situation where you' ve got -- where a truck
needs to be entirely within the ignitable waste storage area
before it can be unloaded, and potentially other trucks are
entering the facility also to be of fl oaded.

But at the end of the day, all Filter is asking is that
the condition track the federal regulation. The federa
regul ati on says containers holding ignitable or reactive waste
must be located at |east 50 feet fromthe facility's property
line. "Located" is not defined, but it would appear to nean
"storage," in the way that it's described.

MR NETO 1'd like to add, the definition with
regards to the "incidental to movenent" actually speaks to when
a material ends its transportation nmode and gets into handling.
So under the definition, under DOT, it states in the Federal
Regi ster that when a material reaches its destination facility,
that transportation ends based on the shipping docunent that is
used.

So the shipping documents are used at Filter Recycling
that are at its destination are sinply manifests, unless
there's an exenption of using a shipping record. Those
documents state that at that point the DOT requirenents no
| onger apply, and thus that is why this facility is at that
point now controlling -- controls the |oading and unl oadi ng
activities there.

Now, the other item M. Perlnman tal ks about is this

17
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100-foot -- she said it a couple times, there's hundreds of
feet of buffer around FRS. Those hundreds of feet are there,
but they are not controlled by FRS, the facility that we are
permtting today. And thus what happens at those -- that area
outside that facility can change over time, and thus | don't
think that is a relevant point. The law was witten for

50 feet.

The other itemthat Ms. Perlman spoke to is this
individual who is a fire consultant. |In the case for the other
facility that Alfred spoke to, it was the fire narshal. And
that individual has the responsibility to ensure that the fire
codes are being applied properly, or adjustments, not a
third-party consultant.

The other itemthat Ms. Perlman has brought up tal ked
about that the state and the federal regulations are the sane.
And I'mtelling you 66264.170 has a word in there, that's
"transfer.” And that is absent of the federal regulations.

That word "transfer" is the authority that gives
DTSC -- or obligates DISC to address transfer. And as Al fred
tal ked about, a state |law was actual |y adopted in 2005 that
spoke to transfer activities that recogni zed that DTSC had
authority over transfer.

Those are the points that | wanted to make. Thank you.

M5. GORA: Just to supplenent the discussion that he

just gave, the discussion that's outlined in the US Departnent

18
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of Transportation regulations has limtations. Those
limtations are inportant for this discussion, and it goes into
the nornmal course of transportation,

And the limtations are outlined in that 2005
rul e-maki ng, where U S. Department of Transportation clearly
indicated that we are tal king about transportation begi ns when
a carrier takes physical possession of the hazardous materials
for purpose of transporting, and continues until delivery of
the package to the destination facility.

In here, it is very inportant what the purpose of, the
mani fest shows. \Wen the waste is accepted or acknow edged,
transportation ends. And that's inportant. And that's a
factor that's underlying our Special Condition. It's a
limtation in terns of the preenption discussion.

And | caution us here, it's really the purview of the
U.S. Departnent of Transportation to interpret their
regul ations. W have l[imtations in what we can interpret, and
we are interpreting the regulations that we have statutory
authority over.

And we have outlined the reasons and bases for the
permt conditions that are at issue here. And as Alfred and Ed
both explained, the basis for the permt conditions is really
in our permt regulations, as we expl ai ned.

Can we take a break before...

MS. BATARSEH. Sure. Any additional ?
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MR. NIETG | thought soneone el se al so joined us.

MR. TRUTANICH  Carmen Trutanich joined the line, for
Filter Recycling. T-r-u-t-a-n-i-c-h.

MR. SULLIVAN. Do the parties want to take a break for
five mnutes and go off the record?

M5. PERLMAN:  Sure.

( Break)

M5. PERLMAN: | have a couple of quick points to make
in rebuttal.

MS. BATARSEH. (Go ahead.

M5. PERLMAN: Filter Recycling has been in business
since the early 1990s, and has been handling this type of waste
in exactly the same way for the last 25 years w thout an
I nci dent .

It applied for a very sinple mnor nodification to its
permt, and suddenly is faced with a couple of people in
permtting, or enforcenment, adding all kinds of new conditions
into a permt that didn't exist before, to alter the way that
t hey have been safely and efficiently conducting business to
recycl e hazardous waste, and keep things out of landfills for
the state of California since the early 1990s.

If this condition is interpreted to preclude Filter
fromunloading a truck outside of the IWSA, then all facilities
within the state shoul d be reworking the way they do business,

including transporters and generators and other facilities. It
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Is an incredibly strained and unusual interpretation of this
regul ation, the way the department seeks to define it.

M. Wong has thrown in there the idea that one facility
asked the fire marshal for a report. | would like to tender
the report that Filter did obtain into evidence today. There
IS no supporting evidence fromthe departnent that the fire
marshal has said that this is in any way dangerous or a fire
hazard to continue to do business the way Filter has been doing
busi ness for 25 sonme-odd years. And to the contrary, the
inference is, the fire regulations woul d define, what is fire
safety. W are well within the fire regulations.

So by inplication, clearly this is not a fire hazard.
Fire regulations wouldn't be addressing it. That's what
they're there for. This is a couple people in permtting, with
no known background in fire safety or fire regulations, who are
throwing out there the idea that Filter is the one who's
supposed to cone in with soneone -- with a declaration fromthe
fire marshal, saying it's not a hazard. The burden is not on
us to do that. Nobody asked us to do that.

| think M. Riddering also had a point to make.

MR RIDDERING Can | continue, or wait for you?

MR N ETO Go ahead.

MR. RIDDERING Not only have | been the project
manager on the permt nodification, | also worked at Filter

Recycling for 16 years, beginning in 1996. So |'mfamliar
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with the operations. |t was always understood that, when we
received ignitable waste or reactive waste, it was stored in
the ignitable waste storage area.

| don't recall, and | didn't have time to pull it up
| ast night, whether it was a conversation with the permt
witer, Waquar, or if it was actually in a draft of the
permt -- | believe it was in a draft of the permt -- where
the Special Condition was added that woul d have restricted us
fromeven noving waste fromthe outside ignitable waste storage
area to the inside-the-building ignitable waste storage area
because the drums woul d have been closer to the property line
than 50 feet.

This cane about fromtwo inspectors who don't like a
process that Filter Recycling conducts itself in, and was
trying very hard to restrict that. And that's where all of the
negotiations began to figure out what this |anguage actually
meant. Because Rick Jones actually intended us not to be able
to use the inside ignitable waste storage area.

And that's what | have been seeking is just to
understand exactly what it nmeans. Does it mean storage? Does
it mean offloading? |f a truck has one drumof ignitable waste
onit, and that ignitable waste is going to a different
facility, but they are offloading three drums at Filter
Recycling, does that truck have to be parked in the ignitable

waste storage area to offload the drunms comng to Filter
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Recycling?

These are the things that are confusing that we woul d
like clarified. |In speaking with Permtting, we do get
clarification, but we talk to Enforcenent and we get a
different interpretation. That's why we want to make sure that
it's clear in the permt.

And by having a permt is where this Title 22 code
section comes into effect, 66264.176. |If Filter Recycling were
a transporter, operating an exenpt transfer facility, there
woul d be no limtation except for the fire code. |f they were
a generator, | don't believe there's any restriction except for
the fire code.

So we have a permt so that we are controlled, we are
governed, our actions are controlled, but yet some of themare
much nore restrictive than if we didn't have a permt. And
that seems backwards.

M5. PERLMAN: In followup to what M. Riddering was
just saying, what Richard Jones said, and it was quite clear,
he was asked the question, is there any reason, from an
enforcenent standpoint, why Filter Recycling should not be
permtted to unload trucks containing ignitable or reactive
waste and nove themdirectly in the WA, as opposed to having
the entire truck within the IWA as it's being unl oaded?

He answers: "This says anytime you have a contai ner

that's being stored, it needs to be within greater than 50 feet
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fromthe property line."

That's essentially what this is talking about. He's
referencing that condition. "Question: So you are
interpreting this condition to nean that Filter Recycling can
unload a truck containing ignitable or reactive waste, and nove
the unl oaded waste into the | WsA?"

M. Jones says: "Yes, that would not be prohibited by
this section.”

And that's all that Filter is saying as well.

MR NETO | want to speak to a couple of itens.

MR, SULLIVAN: Can | interrupt for a second? It sounds
like we are starting to reread information that's in the
briefs. So if the information is in the briefs, we are already
I n possession of that.

So while we want you to nmake your case on the record,
that information is already on the record. So for -- so we can
get to the other issues and keep nmoving al ong, you know, if you
want to keep your information -- if you want to reiterate
strong points, but just be aware that we have the information
if it'sin the briefs.

Ed?

MR NETO | heard a couple items Ms. Perlnman tal ked
that the burden be on the departnent in terms of determning
what is the appropriate requirements. And actually, in terns

of specific -- this provision, USEPA wote a letter, | believe
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| ast year, and allowed the 50-foot to be adjusted based on
information fromthe local fire departnent. That is a recent
USEPA letter.

And the burden is on the facility to provide an
application, not the departnent to find out what is all the
applicable requirements. And that is consistent with the other
facility Alfred referred to that actually had the fire marsha
provi de basis for waiver of the 50-foot.

Wade brought up this issue with regards to, well, if we
actually weren't permtted, we wouldn't have this requirenent.
That's actually why you are permtted. You' re not an exenpt
transfer facility.

Exempt transfer facilities have separate requirements
that apply to them Just |ike generators. There's other
reasons why those laws are witten. Those aren't what you're
operating, thus those laws don't apply. O if they apply, they
don't underm ne these other applicable requirenments.

And in terns of using this avenue for determ ning, you
know, what clarification for your operation of this facility,
this isn't the avenue, or this permt appeal isn't the avenue
for that.

W have correspondence with individual conmpanies on a
daily basis, saying what is our -- are we doing this correctly
or not. And not in enforcenent node, but just in

correspondence between the department and the facilities. |
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suggest that we utilize that to resolve sone of these
m sunder st andi ngs.

M5. PERLMAN: Filter is not asking anyone to waive the
50-foot requirement. W are not disputing that ignitables
aren't to be stored within 50 feet. That's not the issue. W
do not believe that |oading/unloading comes wthin that
requirement.

M5. GORA: The department -- | don't want to
reiterate. W have addressed that point in our briefs.

M5. BATARSEH. Ckay. |If there are no additional
arguments, we can nove to issue No. 2.

M5. GORGA: By issue 2, it's Appeal Conment 2?

M5. BATARSEH.  Yes.

M5. PERLMAN:  Appeal Conment 2, DTSC seens to concede
and agree that the language "The permttee shall ensure al
containers over five gallons to be processed are enpty to the
extent practical before processing.”

Since we seemto be in agreenent, |'mnot sure what
needs to be addressed there.

M5. GORGE: DISC agrees.

MR WONG W agree that with that revised condition
and just request that the permt be remanded back to the Ofice
of Permtting to revise the permt accordingly.

MR. SULLIVAN. So the agreement is any container over

five gallons shall be enmpty to the extent practical?
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MR. WONG  The condition should read, "The permtting
shal | ensure all containers over five gallons to be processed,
are enpty to the extent practical before processing.”

MR SULLIVAN. Thank you

MS. BATARSEH. Thank you. W can nove to appeal
comment No 3.

M5. PERLMAN: There's an agreenent that it read:
"Prohibited treatment includes gravity separation not conducted
in accordance with Health and Safety Code 25123.5, subdivision
(b)(2)(B).

MR WONG Yes. And then the rest of it should be,
"The Permttee shall not blend or mx different weights of used
oil, waste oil or oily wastes for recycling purposes.” And we
also -- oily water, not oily waste, for recycling purposes.

And al so request that the Permt Appeals Oficer remand the
permt back to the Ofice of Permtting to nodify the |anguage
accordingly.

M5. BATARSEH.  Ckay.

MR SULLIVAN. Both parties are in agreenent on issue

MR WVWONG  Yes.
MR. RIDDERING Yes.
M5. BATARSEH. Wth that, we nmove to appeal issue

MS. PERLMAN: Ckay. Appeal issue No. 4 has to do with
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what appears to be a requirenent that is conpletely unique to
Filter Recycling, as a TSDF, which is conpletely
overburdensone. And it is the restriction that Filter's permt
I's supposed to meet dual standard that is not required of other
facilities, that the permt specified both conmon nanes and
waste codes, and that it neets both standards.

The departnent argues that it is concerned that the
proposed changes coul d potentially include waste streans such
as gasoline that may be subject to federal permtting
requirements. But if Filter isn't allowed to accept something,
it"s not allowed to accept something. If it's RCRA regul ated
and it can't accept it, it can't accept it.

Nobody is suggesting that by including a waste nane or
code in the permt, that it would nean that we can suddenly
take RCRA waste. The department's argunent appears that it
coul d potentially expand the waste streanms Filter is authorized
to accept, but it really doesn't state howit's potentially
going to be doing that.

DTSC attenpts to -- seeks to rebut the argunent that
Filter is being uniquely treated here. Filter had brought as
an exanple in the brief, the Demenno/ Kerdoon permt, which
doesn't have this requirenent. And DTSC s response to that is
t hat Denenno/ Kerdoon has a RCRA-equival ent permt, but doesn't
explain why this neans that their permt should be allowed to

be less clear, if that's the real reason behind this unique
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requirement.

The departnent did agree to sone revisions on page 16

of their brief. And on those revisions, it appears there is an

agreement on both sides. |It's the parts that DISC continues to

dispute that Filter wants to address here.

DTSC makes exanple, for example, of liquid resin
wastes. But there is no reason given why Filter should not be
able to take non-RCRA liquid resin wastes. These are just new
uni que requirenents that, after having a permt for 25 years
that didn't have this requirenent, the departnent seeks to
insert into a mnor permt nodification,

|"mgoing to let M. Riddering address the specifics
because he has nore hands-on know edge about the particul ars of
this.

MR RIDDERING | will be mndful of not reiterating
what is in the briefs. It is not our intent to expand waste
streams Wi thout going through the permtting process. It is
just an attenpt to clarify.

Wien the permt witer and | -- Waquar Ahmad and |
first began on this, that was one of our first goals. And at
first he actually just wanted to use state codes, but then
probably he found out that it has to have the comon names
al so.

In a discussion with Alfred Wng and |, he expressed

that Table 1 was not intended to be a [imting list, but to
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show exanmpl es of waste streams by each category. But then just
monents later, | asked sonebody in Enforcement, Paul Baranich,

iIf we were to receive water contamnated with diesel fuel

woul d we be allowed to. And he stated no, that diesel fuel is
not an oily water waste.

It has al ways been our interpretation that oily water
Is water with any amount of hydrocarbons that are non- RCRA,

I ncludi ng gasoline that's been contamnated, or is old and is
not ignitable.

So that's what we were attenpting to do with the
revision, was just to not have issues in the future with
enforcenent, that it was clear. And we have seen a recent
permt, and | apologize, | can't remenmber if it was Bakersfield
Transfer. | was sitting here trying to think of the new one in
| rwi ndal e that is under appeal

MR WONG O ean Tech.

MR. RIDDERING | know it was one of those two where
their waste description is non-RCRA solids. And that's it. It
doesn't describe any type of solids.

So that's what we were attenpting to do, without
follow ng Enforcement's guidelines and ending up with a permt
that has hundreds to thousands of waste streans, just |ooking
at the oily water, oily hydrocarbon waste stream you would
have to have oil and diesel fuel, oil and mneral oil, oil and

waste oil, oil and gasoline.
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And we have asked Permtting, if that's what they want,
we Wil wite the permt that has eight, nine hundred waste
streams. But, operationally, it seems nore logical totry to
condense theminto smaller waste streans that includes them
And that's what we have tried to do.

MR. WONG Wen we devel oped Special Condition 15,
Special Condition 15 required that FRS receive transfer storage
that treats only hazardous waste, specified in Table 1. And
Table 1 consists of the waste codes, the conmon names -- |
bel i eve the EP waste code and a sanple of the process that
generates the waste.

Now, in order to fully understand the types of waste
that FRS could accept, and al so, as Wade said, he wanted
clarity between DISC and FRS, we devel oped this table in
conjunction with Enforcenent to nmake sure there wasn't any
m sunder st andi ngs.

Now, as we were going through the permt nodification,
we recogni zed there are certain anbiguities in terms of these
waste names. So we had tried to ensure that the waste that you
coul d accept were the ones that were actually in the permt,
and that we understood what they were.

Now, in terns of speaking to your argument that this
condition is unique to Filter Recycling Services, there are
many other permts that we had issued that used such a table

with waste codes, conmon nanes, you know, physical properties,
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and the process that generates the waste.

Now, as you also said, in order to have clarity, we
wote the condition that made it very clear on what you have to
do, so there wouldn't be any m sunderstandi ngs between
Permtting and Enforcement and Filter Recycling Services.

Now, in ternms of you citing the DK permt, the DK
permt was issued many, nmany years ago, and it's undergoing
permt renewal right now. You haven't seen -- permts are
required to be updated at |east every ten years when the permt
expires. And that draft of the new permt hasn't been
circulated yet. So you maybe have been | ooking at a permt
fromover ten years ago, but it will be updated when the permt
renewal goes out.

Al'so, | guess in terns of your argunent that -- we also
want to make it clear, using waste codes by thenselves we
consider to be overly broad. Wen we were |ooking at the unit
No. 1, the shredder, and we were |ooking at the waste codes by
t hensel ves, and one waste code had pharnaceutical waste, and we
couldn"t figure why woul d you be putting pharnaceuti cal
waste -- and what is pharnaceutical waste -- into a shredder
It makes no technical sense to us.

So this is why we needed to have conmon names with
wast e codes, and sanples of what these things were.

Do you want to follow that, Ed?

MR. NIETO.  Yeah. | think | have a couple itens. (One
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thing, Ms. Perlman said that this facility is not allowed to
accept a waste streamthat woul d cause to be -- require a RCRA
permt. She described that they understand that, so they don't
accept anything that's RCRA-regul ated wast e.

But actually they do accept certain RCRA-regul ated
waste. It's not fully regulated. It's a conditional exenpt
smal | quantity generators. And that is the kind of specificity
that we placed in that table, to ensure they are operating in a
way that is consistent with the federal hazardous waste | aws.
|f they don't, then California is jeopardizing its RCRA
aut horization delegation. That's why it's so inportant to us.

Now, how do we do that? By asking these specific
questions, what waste streams they are actually going to
accept. \Wade nentioned we could -- they could wite an
application -- not a permt, they could wite an application
that has hundreds of waste streans.

RCRA facilities, our landfills, have hundreds of waste
streams identified. The way they identify themis the RCRA
hazardous waste codes. They are specific, and there are
hundreds of them

That actual ly makes one of the big differences between
a fully regulated facility, like what | call "RCRA equival ent

facilities," and the standardized permt facilities. W need
to know those things at that detail.

\What Wade speaks to is that, instead of having hundreds
33
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of waste codes, it should be regards to a smaller amunt of
waste streans that they can -- that they handle in the same
manner .

VWhat that neans is, yes, you could have hundreds of
wast e codes accepted, but you're only doing a dozen or so
different treatment processes. And that's actually how our
RCRA- equi val ent facilities do too. They m ght accept hundreds
of waste streans, but they only do four or five different
processes. | think that's all.

MR WONG Also, inregards to Ms. Perlman's argument
interns of the resin, actually, we |looked at this information
regarding the resin, and we will concede to change the
condition, or the waste streamfor the resin waste stream
3A[ 21] and agree that should be revised to be "Used and/ or
unused resins and netals, plastics, fibers, cardboard, glass,

containers with resin whether liquid, solids or sludges," as in
the petitioner's opening brief.

M5. GORA: Just to clarify one final point, there's
been some statenents about the existing facility and existing
permt. W addressed this in our brief, but FRS s existing
permt has a simlar condition to 15, and it specifies that the
"Permtting is only authorized to transfer, store or treat
hazar dous waste streans requiring permt, and specified by

conmon nane in part three of this permt," which is a manifest

under the waste -- for the waste stream
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So there's a simlar condition that is existing in
FRS' s permt, and that's an inportant conponent to Speci al
Condition 15. It nodified the existing condition to
incorporate Table 1 in the requirenents of Table 1, and using
the information provided by FRS in their Waste Analysis Plan.

M5. PERLMAN. M. Wng stated he |ooked at these, that
t hese common nanes were exanples. FRS's permt has been
interpreted as exanples for 25 sone-odd years. And as part of
the nodification process, FRS should not be limted from
accepting waste streans that it has accepted safely for
25 years.

In fact, something that has not really been raised in
the briefs, but | have queried in ny mnd, is that, in going in
and asking for a couple of mnor tweaks to a Cass 2 permt
modi fication, and having essentially the entire permt
remwitten to make it nore restrictive and nmore burdensome on
the facility, it would seemto run counter to 22 CCR 66271. 4,
which says, "In a permt nodification under this section, only
those conditions to be nodified shall be reopened when a new
draft permt is prepared.”

Seems like a | ot of these things that were just
unilaterally inserted by the department, while it's taken six
and a half years to process a Class 2 permt nodification, are
reopening all kinds of things that were already status quo for

the last six and a half years.
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Again, the definitions and the tables that Filter
provided inits briefs are really intended to nake this as
clear as possible. And a lot of thought went into those. It's
sonething that | think, as the departnent starts |ooking at
sone of these things one by one, they have cone to concede
that -- as they said on page 16 of their brief, there's a
nunber of items that they concede that Filter has in fact
clarified.

And now we hear that on the resins they concede that
that is in fact nore clarity. And | think, in general, if one
were to review those tables and definitions that M. R ddering
spent a lot of tine on, it's something that woul d make this
permt clear and enforceable.

MR, SULLIVAN: One point of clarification, with the
existing table, Appellants have proposed it, or would the table
Appel | ants have proposed cover all of the 800 or 900 waste
products that the facility would like to receive?

MR RIDDERI NG  Yes.

MR WONG Now, in terms of what | nmeant exanples, |'m
not saying that the waste codes -- the waste conmon nane for
exanpl es, what | meant for exanples, because in Table 1, the
waste streans are identified by, first, waste nunber, then
wast e conmon names, then the waste codes, the UPA waste codes,
and exanpl es of the process that were generating waste.

So I'mnot saying that the cormon nanes are exanpl es.
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That is very specific. The conmon nanes and the waste codes
are very specific in terns of what FRS could accept. Now, the
only exanple that | meant -- and -- our permt, and our
response to cone and clarify is the exanples would have to --
or -- of the process that woul d generate that type of waste.

Now, this table that was the devel oped -- that Table 1
that is in the permt was captured, nore or less, fromthe FRS
permt application, in terms of their Table 2 and the Waste
Anal ysi s Pl an.

Now, they have a simlar table in the Waste Anal ysis
Plan that was used to develop this table. And | believe maybe
five -- there's six colums in there. W took five of those
colums directly fromthe Waste Analysis Plan, and we had j ust
clarified some of the exanples in there.

Now, in terms of...

(Discussion held off the record.)

MR NIETG Now, this Waste Analysis Plan that was
submtted as part of the permt appeal process, that docunent
has not been fully vetted by DISC. And thus for us to concur
that that is an appropriate replacement of the conditions in
the permt, or revision to the application, we would have to
have necessary technical staff and time to go through that
before you could nake a determnation if it's adequate.

MR WONG Now, also, I'd like to address the point on

what Ms. Perlman considers to be a mnor permt nodification
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Now, when you make a permt nodification and you ask for
certain requests, we don't just |ook at those requests in

I solation, such as, you know, a request to either add

addi tional waste streanms woul d then necessitate us |ooking at
those waste streamns, and seeing what the associated treatments
that go along with it are. And we need to do a technica

eval uation whether those wastes could be safely stored or
treated in the facility's operation,

Soit's kind of like a domno effect. \Wen one permt
condition, or one request to change one part of the permt may
require us to evaluate other parts of the permt application to
ensure that there's consistency within the permt, and to
ensure that the waste could be safely handl ed.

MS. BATARSEH. Just a clarification on the Waste
Analysis Plan: So there wasn't a Waste Analysis Plan, a
revised one submtted as part of the permt nod request? [|'m
not clear what Ed said regarding the waste anal ysis.

MR. NIETO There's been several Waste Anal ysis Plan
submttals. As Wade tal ked about, he started out with one. He
met with Waquar. They began tal king about changing the tables
in the application, so it was a revised application. And the
| ast version that we've seen is part of your brief.

MR. RIDDERING Part of the appeal process.

MR. NIETO. So that is another document that has not

been vetted through a public reviewat all. And thus those are
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all -- ny point is that those -- that itemneeds to go through
a public process.

M5. BATARSEH. That hel ps.

MS. PERLMAN: The department has nade changes to this
permt modification even follow ng the public coment process,
and clearly has the authority to do so, at any stage of this
permtting process. | wll let Wade address any ot her
substantive issues.

MR RIDDERING No, | don't.

MS. BATARSEH. (Okay. Any additional coments?

M5. GORA: Just a coment. The department has the
regul ations which allowit to nmodify the permt. |It's not that
the departnent nodifies it at any tinme. There's a process that
we follow, and that's what has been followed in this matter.

MS. PERLMAN: Wl |, the department wants to have it
both ways. Wen the regulation says, as | just read it, that
the departnent can't reopen all these new things based on a
permt nodification, and clearly has done so, but then speaks
and says, oh, no, we can't do it further, which | don't agree
with, I think the regulations allow the departnent to make
modi fications to the permt throughout this process. | think
that's kind of what we are doing here.

M5. GORGA: There are circunstances that came up with

this permt where the department had to -- and it's outlined in

the brief -- create special conditions to address deficiencies
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or concerns in the nodification request that was submtted.
And so there are conponents that were added by the

departnent to address these issues that were identified in the

request. The request itself, by its very nature, requesting as

many new waste streams and waste codes, new waste streams as
part of the permt nod, opened up a lot of different questions
as to how those waste streanms were going to be handled at the

various different units that are permtted.

So as Alfred explained, it had a domno effect in terns

of closure costs, and other conmponents related to it that the
departnent had to eval uate.

So the department nodified the permt -- created permt
conditions to address concerns that were identified in the
submttal. | would not say that it sonetimes nodified the
permt and sometimes didn't. W explain our rationale and our
basis in the documents and in the admnistrative record of why
it's done.

Here at this stage in the appeal, we have a new
document that was submtted. [t has to go through our vetting
process and eval uation to nake sure it technically will work
for this permt, but it also potentially is opening up new
I ssues that really should be vetted with the public as well.
That's a question that we are raising on the new requests. Is
It so substantial that it opens up sonething that should go

back up for public comrent and review.
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MS. PERLMAN: W don't agree that it is. And with
regard to what you're saying regarding opening up various
itens, as an exanple, the condition that we just described of,
you know, ignitable or reactive waste needs to be |ocated
entirely within the WA, including transport vehicles, new
waste codes didn't open up that condition. That's just one
exanpl e.

| woul d ask the department, and | don't have the
information on this, but | would defy the department to come up
with one other facility where it's taken seven years to process
a permt nodification.

Be that as it may, we are here where we are now, and
what we are trying to do is get a permt that is both clear and
that furthers the mssion purpose of allowing Filter to accept
the waste streans that is appropriate and legal for themto
accept, to further protect human health and the environment.
That's all we are trying to do.

MR NETO | want to bring up sonething that
Ms. Perlman tal ks about, the length of this (ass 2 permt nod.
One of the itens that | believe it's kind of been said today, |
will make it clear, that this permt nod involves three aspects
that is additional to a full permtted facility.

It requires us to ensure that we are consistent with
hazardous waste -- federal hazardous waste laws. |t requires

us to be consistent with 25201.6, prohibitions or limtations
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on operation of standardized permtted facilities, including
the prohibition on the treatnent of used oils. The prohibition
on | and di sposal.

And those three items are all part of this dass 2
permt mod. This wasn't just one Class 2 permt nod that added
one nore unit for treating the same waste streambut in a
different manner, or resizing of a tank system

This involved those three core questions that are vital
to DTSC doing -- applying the California | aws appropriately to
this standardized permt tier. And yes, it -- it involves the
experts throughout the departnent to get the correct answer to
that .

And sone of those RCRA waste streans that we want --
both parties want to ensure that they are only accepting those
that are eligible, and that required us to do a thorough
i nvestigation of that waste stream

M5. GORG: Just to -- | don't want to belabor this,
but going back to the WA issue. It wasn't just the waste
codes that were requested -- the new waste streans that were
requested. There was a new unit that was requested. There was
truck-to-truck transfer, the facility size increased.
| gnitable waste storage area increased to cover into kind of a
crossover area of the various units.

So there was -- that condition is related to the permt

mod request that was requested, and it is part of this dom no
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effect that the departnent had to eval uate.

M5. BATARSEH. Ckay. |If there are no additional
comrents on item4, we can nove to Appeal Comment No. 5.

M5. GORA: Actually, | just want to circle back on
sonet hi ng

You know, the department did agree to some revisions to
Table 1, and agree to an additional one here. | want to make
it clear that Permtting would then request that the permt be
remanded back to the Office of Permtting to make those changes
that we agreed upon.

W do not agree -- like we said before, we need to do a
full analysis on the waste analysis plan and definitions that
were provided. But there were sone agreements on Table 1 that
coul d be remanded back to Permtting.

MS. PERLMAN. Wth respect to the request to remand
things to Permtting, | would ask there be sone type of tine
frame put upon that, given how | ong we've already been in this
process. It seens like this is basically a typing function,

since the | anguage has been agreed upon in certain instances.

M5. GORA: | think it just matters -- | think our
question woul d be, it depends on what gets renmanded back for
eval uati on.

MR WONG  Yes.

M5. GORA: The ones that we have agreed to, | think

It's reasonable to have a time period, but if there are |arger
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I ssues, and there are a lot of issues in this permt appeal, we
defer to the permtting appeal officer in terms of if you want
to put tinme periods associated with your remand. | don't know
what has happened in previous permt appeal determ nations.

M5. BATARSEH. We will look into the other thing that
cane up, which was the need -- if the changes are substantive
enough to require us -- require you to go out to another public
comment period. So those need to be eval uated, because that
woul d inpact the timeline as well.

M5. PERLMAN: Fair enough. | would just ask, when we
are concluded with this, that there be a tinmeline. W can
di scuss what mght be appropriate.

MS. BATARSEH. Wth this, we can nove to Appeal Commrent
No. 5.

MS. PERLMAN: So Appeal Conmment No. 5, Filter Recycling
requested that Special Condition No. 12 be clarified to add the
Italicized |anguage, "or into a containnment unit" so that the
sentence woul d read, "Al'l solid hazardous waste transfers shall
occur directly fromone container into another container, or
into a containment unit."

The condition, as it's worded, already takes care of
prohibiting solid waste transfer fromoccurring if there are
visible emssions or clouds of dust that are created or |ikely
to be created.

The change that Filter has requested is not contrary to
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regulation. It is not contrary to human health or the
environnment. DTSC acknow edges in its response brief on

page 17 that this unit is used for, quote, inspection and
verification of incomng waste. That's all Filter wants to be
able to do: inspect, verify, and recycle.

It aids inspection, verification, and recycling if bulk
solid hazardous waste can be unl oaded onto a four-inch paved
surface in a containment unit, so that we can look at it and
see what it is, and make sure that it's, first of all, in
conpliance with what the generator stated it is, and second of
all, tosee if there's anything in there that can be recycl ed.
It is safer to do it this way than to have a human being
| ooking into a roll-off Dbed.

Departnent strains the regulations to come to an
interpretation that somehow makes this contrary to regul ation,
al though it doesn't ever really cone up with any practica
argunent as to why this is problematic.

W don't agree. And | went on for sone length in the
brief about why in fact this is not contrary to regulation, and
|'mmndful of the fact that you don't want us to reargue
what's already in there. But again, this is a practice that
has been conducted safely w thout any problens for 25-plus
years, and predates the existence of the department, just as
most of these other new conditions do.

In response to some of the arguments raised by the
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department in its brief, Unit No. 9 does qualify as a
container. Health and Safety Code Section 25200.19, which is
the section cited by DISC, states that a containment system or
device is, quote, capable of collecting and containing | eaks
and spills that may reasonably be anticipated to occur during
| oadi ng and unl oadi ng operations.

That is exactly what Unit No. 9 is. It is capable of
col lecting and containing |eaks and spills that may be
reasonably anticipated to occur during | oading/unloading
operati ons.

That unit is not -- no one at Filter is suggesting that
we are going to be unloading liquids there. This is strictly
bul k solids. Even the department acknow edges -- while we do
not agree with their interpretation and regulations, even the
department acknow edges that non-liquid waste can qualify for a
variance of requiring a secondary contai nment system This is
a fully paved, bermed, roofed, sprinklered, security-fenced
unit, where these operations have been conducted safely and
efficiently for a long tine.

So Filter respectfully requests that the agency all ow
Filter to continue inspecting, verifying, sorting for recycling
to occur, as it has done in the past.

MR. WONG Now, Filter Recycling Services has stated
that in their nornmal practice, that they have been allowed to

offload solid waste, or they are allowed to -- permtted to
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offl oad solid waste onto an asphalt pad, essentially Unit
No. 9, for the purpose of sorting and inspection.

Now, we believe that that assertion stemed froma
single sentence in their 1093(a) form which is equivalent to
the RCRA part Aform In one section of that form it talks
about -- or that sentence that they use to justify offloading
onto an asphalt pad, is that solid waste that is received at
FRS are unl oaded agai nst the west wall of the
recei ving/ shipping area for inspection and sorting.

Now, we believe that that sentence had been taken out
of context. Now, if you look at the preceding sentences before
that and in that paragraph, it states -- and let me read for
you -- that, "FRS inspects and verifies incomng wastes and is
used as a standby waste staging area before transferring into
the treatnment area inside the main building for consolidation.
There are solid debris roll-off bins located in this area.
Each bin is used to consolidate specific type of waste; such
as, metal scraps, contamnated solids, solid paint-related
debris, solid oil-related debris, and m scel |l aneous solid
waste.” Then it goes on to state that, "Solid waste that is
received at FRS i s unloaded against the west wall of the
recei ving/shipping area for inspection and sorting."

So this would inply that FRS was unl oading the solid
into the roll bins against the west wall. So we never agreed

or permtted themto unload directly onto the concrete pad.
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Now, even if this unloading of the concrete pad -- onto

a concrete pad is prohibited in FRS's permt, Special
Condition 2 clearly states that, "Hazardous waste shall not be
| and di sposed at the facility, whether tenporarily or
permanent|y."

And this unloading onto a concrete pad, or an asphalt
pad, is considered to be a waste pile. And waste pileis a
formof |and disposal.

Now, | would also like to point out that in this case
where there may be some m sunderstandi ngs between the
standardi zed permt application and the permt itself, there
are provisions in the permt that -- and one of themstates
that, in the event of any conflict between the standardized
permt and the permt -- standardized permt application
referenced herein, the provisions of the standardized permt
shal | be controlling, which neans, even though they may
understand that statenent in the application allows themto do
| and disposal, the permt itself specifically and especially
prohibits that practice.

| guess in terms of Ms. Perlnman citing 25200. 19,
tal king about a contai nment systemor device in which to
capture the liquid, that containment system device speaks to
secondary containnent, not primary containnent.

And we are unsure of what the petitioner is asking for

in terns of what a containnent unit would entail. The
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regul ations don't define containment unit, so we are unsure of
what is being requested. Is it a container? A containnent
buil ding? We need nore specificity.

Ch. So, lastly, Unit 9, in which they want to directly
offload the waste into, has already been designated as a
container storage area in the permt. |It's not -- a container
storage area is an area for which containers of waste are to be
placed into and stored, not for waste to be directly offloaded
into, or, essentially, bulk waste is not to be offl oaded
directly into that unit, because then you woul d be using your
secondary containnment for prinmary containment.

MR. RIDDERING Ready to throw it over?

MR WVWONG  Yes.

MR RIDDERING That's what we are seeking is
clarification beyond what our initial understanding of the
permt was, how we have always operated, and even how
I nspectors have dealt with us.

This goes all the way back to, | believe it was 1995
with Brian Wi cited Filter Recycling for operating a waste
pile. And | wasn't there at the time, but it's ny
understandi ng that the agreenent was that as |ong as we were
working the pile, recovering and reloading, that it wasn't a
waste pile.

And it was John Bennet's understanding that the gl obal

settlement in 2004 took care of that issue. | nentioned this
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entire operation to Rick Jones in 2007 during an inspection and
never heard anything el se about it.

In 2012 or '13, he seenmed very surprised that this was
going on. | showed himin our permt where the facility
mappi ng showed a consolidation area, and he agreed that he
could see that in there.

So that's what we are seeking, is clarification. |In
response -- during this appeal process, in response to the
USEPA fast back (phonetic) 12890, stating that our area 9 is
not sufficiently inpervious, that is why | submtted a
clarification or a rewite of the Unit 9 description, and in
offering to place a half-inch steel plate in that area to act
as primary containnent.

M5. PERLMAN: And that offer still stands. Filter
Recycling is perfectly willing to install that steel plate if
It makes the department nore confortable with it.

On the legal issue, | would stress that this -- that
the inspection and sorting does not nean that Filter is |eaving
the pile unattended. It is a working -- unload, inspect, sort,
load. This is not a situation where there is an argunent that
there's supposed to be an accurmul ation that's left unattended.

The definition of a waste pile under Section 66260. 10
I's, "Any non-containerized accunul ation of solid non-flow ng
hazardous waste that is used for treatnent or storage, and that

Is not in a containment building," that is not the situation
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here. It is not being used for treatment or storage. It's
being used for inspection.

Lastly, then | will let you get your two cents in
M. Wong expressed sone concern about the |anguage of "into a
containment unit." The regs use the word "contai nnent
building." W can use the words "regulated unit" if that makes
the departnent nore confortable. | don't really see that as
being something that isn't clear, but if it needs to be nore
clear, as far as that's concerned, |I'msure we can come up with
t he appropriate | anguage.

MR NETO | just have to speak to a couple items. |
appreci ate Wade's point, saying that this is an opportunity for
us to clarify this. So we have spoken al ready about
st andardi zed permts not allowing land disposal. That is an
action by our legislature, telling us that no land disposal is
occurring outside standardized tiers.

So then we speak to the definition of land disposal.
And | do have problens with using the term"regulated units"
because regulated units in the context of Title 22 does nean
only units that are land disposal units. So we wouldn't use
that term Deborah. But | also believe that you brought up the
I dea of "containment building." | believe it's a 1992 Federa
Regi ster that established the containment building provisions
In Section 66264.1101. And in that section, USEPA specifically

stated that they are establishing this new type of unit called
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a "contai nment building" because waste piles are a formof |and
di sposal

Now, given all that history, you speak to the
definition of waste piles, and you're essentially telling USEPA
that all you did with regards to containment buildings wasn't
necessary. Storage, the definition of storage. You explained
what the definition of waste pileis, and |'msorry, Bob, |
think we said this in our brief, but storage goes on to say
that any -- | believe, placement of uncontained materials for
any length of tine is a formof waste piles.

And that's why it links back. Storage nmakes a waste
pile -- storage for any amount of tine on the ground makes a
waste pile land disposal. Land disposal is prohibited under
standardi zed tiers, and thus we are not allowed to do it.

And Wade properly suggested a different type of unit.
| wouldn't call it a "container," necessarily, but we would
probably -- regulatorily we would call it a mscellaneous unit,
and we woul d have to evaluate that to make certain what
conditions woul d be appropriate for your operations after you
proposed how you woul d operate that unit. And you've got a
revised Unit No. 9 there.

So given that, and given the previous discussion today
interms of the domno effect, here's a new unit, how nuch cost
it would -- for exanple, which waste streams woul d be accepted

there, it looks |ike you identified that. What cost would be
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to renove that in terms of a closure plan, what associ ated
closure cost estimates, are all things that we do eval uate
whenever we get new i nformation.

| think those are the points that cone to mnd as |
hear your guys' points. Thank you for bringing them up.

MR. WONG As Ed pointed out, in terns of the proposed
installation of a steel plate for offloading, DISC woul d need
to eval uate whether FRS could install such a device into Unit
No. 9.

W have concern over whether that woul d neet the
standards in Chapter 14, Title 22. As the revised description
says in Exhibit Cin the reply brief, the waste may contain
free liquids, but the waste will be placed into this area after
any free liquids fromsettling and transportation have been

dr ai ned.

However, DTSC believes there may be residual liquids in

that waste, and by the activity -- or by the act of offloading
it onto a steel plate, that residual liquid may then run off
that steel plate into the secondary containment. So that
woul dn't meet the Chapter 14 requirements for such a device.
Now, as | said, this proposal is unusual, and so DISC
would fully need to evaluate this proposal to see -- to ensure
It is protective of human health and environnent. And DTSC
doesn't believe that the permt appeal is the proper venue for

eval uating such a devi ce.
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There are certain technical questions that woul d need
to be answered in terms of this. Unit 9 right nowis also used
for storage of liquid waste. So would such a device reduce the
usabl e capacity for secondary containment. |f such technica
I ssues exist, we would have to evaluate. And again, we believe
that this appeal is not the proper venue for doing such an
eval uation.

So we request that you deny the petitioner's Appeal 5.

M5. PERLMAN: | think M. Wng is inserting facts that
don't pertain. W are not tal king about |iquid waste here.

And | don't think there is any issue with respect to whether it
woul d reduce the available space for storage. | think
M. Riddering probably coul d address that better.

MR. RIDDERING Being that the waste is -- still would
not be intended to be a continuous pile, it is going to be
offload, sort, reload. |If it did have any effect on secondary
containment, it would be for that short length of tine.

Wthout |ooking at the nunbers, | believe we actually have
sufficient secondary containnent beyond what is required that
woul d cover that.

MR NETO | would sinply say that, as part of their
application -- or they have actually identified where the
roll-off bins are actually located in their layout. And that
I's actually based on -- drives the independent engineer's

certification of secondary containnent, where this device,
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which we don't know the dimensions of or howit's going to be
adequately supported, are all things that the engineer wll
have to determine. This is not a container. This will be a
m scel | aneous unit.

So depending on the weights that could inpact that
asphalt itemmostly during hot sumers, again, all things that
we woul d question or hope to have answered as part of the
submttal of information, and as | speak, |'mthinking that the
engi neer shoul d speak to those itens. This obviously is a
| arger device, it's not a small device, and the weight on it
coul d damage the secondary containnent area that is there to
protect releases of |iquids.

Anyhow, that's why | think it is -- would require a
significant evaluation, and follow the procedures that we do
for any other kind of additions of new units to a permtted
facility.

M5. GORGA: Deborah, you raised a point that Alfred
was bringing in new facts not before him And | believe in his
anal ysis and review was the review of the documents that were
submtted by FRS in the process that this was explained. So
his statenents were based on the docunents that were provided
In your appeal brief.

M5. PERLMAN: | was referring to the fact that he was
i ndicating that there could be liquids present, specifically.

| don't think that was raised. In any event, the briefs say
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what they say.

MR, SULLIVAN. Done with issue 5?

M5. BATARSEH. |f we are done with issue 5, this
concl udes our conference.

MR. SULLIVAN. | have a point of -- question of
clarification. On issue 2 and issue 3, which it appears the
parties agree upon, is it being remanded back to Permtting, or
your request, is it to be remanded back to Permtting to go out
to public notice?

MR WONG W would leave that to the permt appea
officer's discretion,

MR. SULLIVAN. So you don't have --

M5. GORA: In other permtting cases where | anguage
was agreed upon, it was -- and the changes weren't substantial,
t he document was not recirculated for public comrent. It was
finalized, and that was the department's final decision. Sone
of the requests here, though, in DISC s opinion rise above that
level. | think --

MR, SULLIVAN: The reason | ask that as a point of
clarification is, say, for exanple, on the issue of enptying
the containers, | believe, in the permt application or the
permt, there are diagrans that show enptying containers. And
| think, in sonme of the materials submtted in one of the
briefs, it indicates containers were never enpty. They were

always thrown in the shredder.
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So the description that we mght have m ght be
I nconsistent with the documentation that's existing for the
permt or the permt application. So it seens |ike the parties
are requesting the permt appeals office to be able to make
t hose changes wi thout going back to the public notice --

MS. PERLMAN:  Yes.

MR, SULLIVAN. -- since they are insignificant.

So ny question is how, in the parties' view, you know,
since this proceeding is public notice, and the public could
show up and listen to these coments and be fully informed and
respond, do you think the permt appeals officer has that
authority to make those changes, say, |ike on issue 2 or 3,
whi ch you have agreed upon, or maybe sonething nore substantia
like issue 4 or 1.

M5. GORGA: Is there an opportunity for the public to
respond to statements that were nmade here?

MS. PERLMAN:  The public has had an opportunity to
respond throughout the process. Al of these issues were
I ssues that were raised in the cooments and in the subsequent
briefing.

And | don't believe there is a provision in the
regul ations for it to go back to public comment if it's
sonething that the permt appeals officer determ nes.

That's -- whatever the outcome of this proceeding, and whatever

the outcome of the decision, it doesn't go back to public
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comrent at that point.
| think the point is well made that this is a public

hearing, and that the changes that are agreed upon are

insignificant. But even if they weren't insignificant, clearly

you have the authority to nmake the decisions that you see fit
here, and that would not go back to public coment.

MR, SULLIVAN: | wasn't making a point. | was asking
i f the parties had an opinion or position.

MR NETO M opinionis -- | think this would be
directed towards Paul, is the scope of the mailing list that
was i nformed of these proceedings.

MR RUFFIN. W can review that.

MS. PERLMAN: |t was published.

MR NETO Well, typically, when we public notice

things, we do use -- look at the facility's specific mailing

list fromour public participation officers -- office to ensure

that all interested parties understand what's occurring, not
just those that have been involved in the permt
deci si on- maki ng.

MR. RUFFIN.  This appeal hearing -- or excuse ne,
i nformal appeals conference was public noticed in a way simlar
to a draft permt, in that we sent the notice to the mailing

list that was the facility's established mailing Iist provided

by our public participation staff. And it was published in the

| ocal newspaper.
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So that was -- and it was on our webhsite as well. So
that was the extent of the public notice for this inforna
appeal s conference.

MR. NIETG  Thanks.

MS. PERLMAN:  Another itemthat hasn't yet been
addressed is the current stay that's in effect. |It's been
al nost seven years since Filter made the request for this
permt nodification. | do think that the uncontested permt
conditions are severable fromwhat remains of the contested
permt conditions. And | think it's appropriate at this point
to lift that stay.

M5. GORG: W addressed this in our brief and
deferred to public appeals for decision.

M5. BATARSEH. All right. So this concludes our
conference. W will get back to you about that request.

M5. PERLMAN. (Ckay. Then | guess I'mstill alittle
uncl ear about how we will proceed fromhere with respect to the
other itens. |s that sonething that can sinply be authorized
by the permt appeals officer in terms of the agreed-upon
changes, and then subsequent decision on the contested ones?

MR, SULLIVAN:  When we issue a decision, we wll
address all of the issues. And we should be pretty quick in
I ssuing a decision

One final question for the parties: Does anyone have

any objection if we take their fire consultant's report?
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MR. NIETO. | guess ny feeling is what | said in ny
statement, that that is not the local fire marshal

M5. PERLMAN: No, it's not, but you have nade t hat
point --

MR. NIETO. But given that -- | did. Mself, as a
permt witer, | would say thank you, let's get the fire
mar shal involved. |'mnot certain --

MR SULLIVAN. We will distribute it to all parties.

MR. NIETO. | know, but my gut feeling is, we are
giving credence to sonething that the departnent -- our office
of permtting would sinply say thank you, let's go talk to the

fire marshal.

So | object to it fromthat standpoint. And given also

the direction that we were received in the frequently asked
questions, that no information woul d be provided. And
otherw se we woul d have had nore supporting docunents for our
st at enents.

MR, SULLIVAN. Thank you. W won't take it. Contact
Paul when transcript is ready.

(Wher eupon the proceeding ended at 12:18 p.m)
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REPORTER S CERTI FI CATE

|, ALICTA R FORBERG, do hereby certify:

That this proceeding was taken before me at the said tine
and place, and was taken down in shorthand witing by ne;

That | ama Certified Shorthand Reporter of the State of
Cal i forni a;

That the said proceeding was thereafter, under ny
direction, transcribed into conputer-assisted transcription;
and that the foregoing transcript constitutes a full, true, and
correct report of the proceedings which then and there took
place; that | ama disinterested person to the said action.

I N WTNESS WHEREOF, | have hereunto subscribed ny hand this
19th day of Decenber, 2014.

ALI C A FORBERG C.S.R #12558
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