TEXT OF PROPOSED REGULATIONS

The following shows the changes (highlighted in bold and double-underlined for
additions and bold and double-strikeout for deletions) being made to the text of the
existing State regulations:

Amend Title 22, division 4.5, chapter 10, section 66260.10 of the California Code of
Regulations as follows:

8§ 66260.10. Definitions.
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“Boiler” means an enclosed device using controlled flame combustion and having the
following characteristics:

(a)(1) the unit must have physical provisions for recovering and exporting thermal
energy in the form of steam, heated fluids or heated gases; and

(2) the unit's combustion chamber and primary energy recovery section(s) must be of
integral design. To be of integral design, the combustion chamber and the primary
energy recovery section(s) (such as waterfalls and superheaters) must be physically
formed into one manufactured or assembled unit. A unit in which the combustion
chamber and the primary energy recovery section(s) are joined only by ducts or
connections carrying flue gas is not integrally designed; however, secondary energy
recovery equipment (such as economizers or air preheaters) need not be physically
formed into the same unit as the combustion chamber and the primary energy recovery
section. The following units are not precluded from being boilers solely because they
are not of integral design: process heaters (units that transfer energy directly to a
process stream), and fluidized bed combustion units; and

(3) while in operation, the unit must maintain a thermal energy recovery efficiency of at
least 60 percent, calculated in terms of the recovered energy compared with the thermal
value of the fuel; and

(4) the unit must export and utilize at least 75 percent of the recovered energy,
calculated on an annual basis. In this calculation, no credit shall be given for recovered
heat used internally in the same unit. (Examples of internal use are the preheating of
fuel or combustion air, and the driving of induced or forced draft fans or feedwater
pumps); or

(b) the unit is one which the USEPA Regional Administrator has determined, on a case-
by-case basis, to be a boiler, after considering the standards in 40 CFR section 260.32.
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Note: Authority cited: Sections 25141, 25150, 25158.1, 25158.4, 25159, 25159.5,
25187.7, 25200.10, 25204, 25214.9, 25218.3(d), 25316 and 58012, Health and Safety
Code; Governor's Reorganizational Plan #1 of 1991; and Section 42475, Public
Resources Code. Reference: Sections 25110.02, 25110.1, 25110.5, 25111, 25112,
25112.5, 25113, 25114, 25115, 25117, 25117.1, 254443, 25117.8, 25117.9, 25117.11,
25118, 25119, 25120, 25121, 25121.5, 25122.7, 25123, 25123.3, 25123.5, 25123.6,
25141, 25150, 25158.2, 25159, 25159.5, 25187.7, 25200.10, 25201.6, 25204, 25214.9,
25218.1(f), 25218.3, 25229, 25316, 25354(b), 25355.5, 25355.6, 25356-9; 25358.1,
25358.9, 25359.8, 25361, 25501, 25529 and 58012, Health and Safety Code; and 40
CFR Sections 260.10, 261.1, 262.21, 264.551, 264.1031, 268.2, 270.2 and 273.6.

Amend Title 22, division 4.5, chapter 14, section 66264.550 of the California Code of
Regulations as follows:

8§ 66264.550. Applicability of Corrective Action Management Unit (CAMU)
Regulations.

(a) Except as provided in subsection (b) of this section, corrective action management
units for RCRA hazardous waste, or for management of both RCRA and non-RCRA
hazardous wastes in the same unit are subject to the requirements of section
66264.552. Corrective action management units for hazardous waste that is solely non-
RCRA are subject to the requirements of section 66264.552.5.

(b) Corrective action management units for RCRA hazardous wastes that were
approved before April 22, 2002, or for which substantially complete applications (or



equivalents) were submitted to the Department on or before November 20, 2000, are
subject to the requirements in section 66264.551 for grandfathered corrective action
management units; corrective action management unit waste, activities, and design will
not be subject to the standards in section 66264.552, so long as the waste, activities,
and design remain within the general scope of the corrective action management unit as
approved.

Note: Authority cited: Sections 25150, 25159, 25187, 25200.10, 25358.9 and 58012,
Health and Safety Code. Reference: Sections 25150, 25159, 25159.5, 25187, 25200,
25200.10, 25200.14, 25316, 25355.5, 25356-9; 25358.3 and 25358.9, Health and
Safety Code; and 40 CFR Section 264.550.

Amend Title 22, division 4.5, chapter 14, section 66264.551 of the California Code of
Regulations as follows:

8 66264.551. Grandfathered Corrective Action Management Units (CAMUS).

*k k% *

(D) Post-closure requirements as necessary to protect human health and the
environment, to include, for areas where wastes will remain in place, monitoring and
maintenance activities, and the frequency with which such activities shall be performed
to ensure the integrity of any cap, final cover, or other containment system.

() The Department shall document the rationale for designating corrective action
management units and shall make such documentation available to the public.

(9) Incorporation of a corrective action management unit into an existing permit shall be
approved by the Department according to the procedures for Department-initiated

permit modifications under section 66270.41 of chapter 20 of this division, or according
to the permit modification procedures of section 66270.42 of chapter 20 of this division.

(h) The designation of a corrective action management unit does not change the
Department's existing authority to address clean-up levels, media-specific points of
compliance to be applied to corrective action at a facility, or other corrective action
selection decisions.

Note: Authority cited: Sections 25150, 25159, 25187, 25200.10, 25358.9 and 58012,
Health and Safety Code. Reference: Sections 25150, 25159, 25159.5, 25187, 25200,
25200.10, 25200.14, 25316, 25355.5, 25356-9; 25358.3 and 25358.9, Health and
Safety Code; and 40 CFR Section 264.551.

Amend Title 22, division 4.5, chapter 14, section 66264.552 of the California Code of
Regulations as follows:

8 66264.552. Corrective Action Management Units (CAMU) for RCRA Hazardous
Waste.
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(i) Notwithstanding any other provision of this section, the Department may impose
additional requirements as necessary to protect human health and the environment.

() Incorporation of a corrective action management unit into an existing permit shall be
approved by the Department according to the procedures for Department-initiated

permit modifications under section 66270.41 of chapter 20 of this division, or according
to the permit modification procedures of section 66270.42 of chapter 20 of this division.

(k) The designation of a corrective action management unit does not change the
Department's existing authority to address clean-up levels, media-specific points of
compliance to be applied to corrective action at a facility, or other remedy selection
decisions.

Note: Authority cited: Sections 25150, 25159, 25187, 25200.10, 25358.9 and 58012,
Health and Safety Code. Reference: Sections 25150, 25159, 25159.5, 25187, 25200,
25200.10, 25200.14, 25316, 25355.5, 25356-9; 25358.3 and 25358.9, Health and
Safety Code; and 40 CFR Section 264.552.

Amend Title 22, division 4.5, chapter 14, section 66264.552.5 of the California Code of
Regulations as follows:

8 66264.552.5. Corrective Action Management Units for Non-RCRA Hazardous
Waste.

* k k k%

() The Department shall document the rationale for designating corrective action
management units and shall make such documentation available to the public.

(9) Incorporation of a corrective action management unit into an existing permit shall be
approved by the Department according to the procedures for Department-initiated

permit modifications under section 66270.41 of chapter 20 of this division, or according
to the permit modification procedures of section 66270.42 of chapter 20 of this division.

(h) The designation of a corrective action management unit does not change the
Department's existing authority to address clean-up levels, media-specific points of
compliance to be applied to corrective action at a facility, or other corrective action
selection decisions.

Note: Authority cited: Sections 58102 of the Governor's Reorganizational Plan # 1 of
1991; and Sections 25150, 25159, 25187, 25200.10, 25358.9, 58004 and 58012, Health
and Safety Code. Reference: Sections 25150, 25159, 25159.5, 25187, 25200,
25200.10, 25200.14, 25316, 25355.5, 25356-9; 25358.3 and 25358.9, Health and
Safety Code; 40 CFR Section 264.552.



Amend Title 22, division 4.5, chapter 14, section 66264.553 of the California Code of
Regulations as follows:

§ 66264.553. Temporary Units.

*k k% *

(f) Incorporation of a temporary unit or a time extension for a temporary unit into an
existing permit shall be:

(1) Approved in accordance with the procedures for Department-initiated permit
modifications under section 66270.41 of chapter 20 of this division; or

(2) Requested by the owner or operator as a Class Il modification according to the
procedures under section 66270.42 of chapter 20 of this division.

(g) The Department shall document the rationale for designating a temporary unit and
for granting time extensions for temporary units and shall make such documentation
available to the public.

Note: Authority cited: Section 58102 of the Governor's Reorganizational Plan # 1 of
1991; and Sections 25150, 25159, 25187, 25200.10, 25358.9, 58004 and 58012, Health
and Safety Code. Reference: Sections 25150, 25159, 25159.5, 25187, 25200,
25200.10, 25316, 25355.5, 25356-9, 25358.3 and 25358.9, Health and Safety Code; 40
CFR Section 264.553.

Amend Title 22, division 4.5, chapter 31, section 67100.13 of the California Code of
Regulations as follows:

§ 67100.13. Certification Requirements.

(a) The review and plan, report, and compliance checklist, completed pursuant to this
article shall be reviewed by an engineer who is registered as a professional engineer
pursuant to section 6762 of the Business and Professions Code, by an individual who is
responsible for the processes and operations of the site, or by an environmental
assessor whe-sregisteredpursuantto-secton25570-Health-and-Safetyy Code-as
defined in section 25114.5 of the Health and Safety Code.

(b) The engineer, individual, or environmental assessor shall certify the review and plan
only if the review and plan meet all of the following requirements:

(1) The review and plan addresses each hazardous waste stream identified pursuant to
section 67100.5(h) of these regulations.

(2) The review and plan addresses the source reduction approaches specified in section



67100.5(j) of these regulations.

(3) The plan clearly sets forth the measures to be taken with respect to each hazardous
waste stream for which source reduction has been found to be technically feasible and
economically practicable, with timetables for making reasonable and measurable
progress, and documents the rationale for rejecting available source reduction
measures.

(4) The plan does not merely shift hazardous waste from one environmental medium to
another environmental medium by increasing emissions or discharges to air, water, or
land.

(c) The engineer, individual, or environmental assessor shall certify that compliance
checklist has been completed.

(d) The engineer, individual, or environmental assessor shall certify the report only if the
report meets the following requirement:

(1) The report identifies factors that affect the generation and onsite and offsite
management of hazardous wastes and summarizes the effect of those factors on the
generation and onsite and offsite management of hazardous wastes.

(e) The plan, report, and compliance checklist shall contain the following language
signed and dated by either the owner, the operator, or the responsible corporate officer
of the site or an authorized individual; who is capable of committing financial resources
necessary to implement the source reduction measures:

“I certify that this document and all attachments were prepared under my direction or
supervision in accordance with a system designed to assure that qualified personnel
properly gather and evaluate the information submitted. Based on my inquiry of the
person or persons who manage the system, or the persons directly responsible for
gathering the information, the information submitted is, to the best of my knowledge and
belief, true, accurate and complete. | am aware that there are significant penalties for
making false statements or representations to the Department, including the possibility
of fines for criminal violations.”

Note: Authority cited: Sections 25150 and 25244.15, Health and Safety Code; and
section 58012, Governor's Reorganization Plan, No. 1 of 1991. Reference: Sections
25189.2, 25244.19, and 25244.20 ard-255¥0-3, Health and Safety Code.

Amend Title 22, division 4.5, chapter 32, section 67383.3 of the California Code of
Regulations as follows:

§ 67383.3. General Standards for Tank Systems.

*k*k k% *



() The cleaned tank system shall be certified as meeting the standards of paragraphs
(e)(l) and (2) of thls section by the CUPA authorlzed agency or LIA, or one of the

(1) eestified industrial hygienist certified in California,

(2) eestitied safety professional certified in California,
(3) eestitied marine chemist certified in California,
(4) registered environmental health specialist registered in California,

(5) registered professional engineer registered in California; or

(6) registered environmental assessor
Health-and-Safety-Ceode; or

(7) a contractor properly licensed by the Contractor's State License Board (CSLB) to
contract for the removal of underground storage tanks and who holds a Hazardous
Substance Removal Certification issued by the CSLB.

(g) The certificate issued pursuant to subsection (f) of this section shall be submitted on
the Hazardous Waste Tank Closure Certification page of the Unified Program
Consolidated Form (x/99)), Appendix E of Title 27 CCR, or an alternative version or a
computer generated facsimile as allowed pursuant to Title 27, CCR, Sections 15610
and 15620. The submittal must include the Business Activities Page, and the Business
Owner/Operator pages of the Unified Program Consolidated Form (x/99)). The
certificate shall include the following:

(1) the tank owner's name and address;
(2) the address of tank closure site;
(3) the tank's State identification number, if applicable;

(4) the statement that the tank is visually free of product, sludge, scale, rinseate and
debris;

(5) if applicable, the tank's interior atmosphere readings for concentrations of flammable
vapor and oxygen;

(6) the name, professional classification, registration or certification number if
applicable, signature, address and phone number of the certifying person; and

(7) the date and time of certification.



(h) Copies of the certificate shall be provided to the following:

(1) CUPA, authorized agency or LIA;

(2) owner and/or operator of the tank system;

(3) the contractor responsible for the removal of the tank system; and

(4) the recycling or disposal facility to which the tank is transported.

(i) A copy of the certificate shall accompany the tank to the recycling/disposal facility.

() A person who treats a tank by employing physical methods to satisfy the standard in
subsection (e)(2) is authorized to perform such treatment for purposes of Health and
Safety Code Section 25201.

Note: Authority cited: Sections 25141, 25150, 25159 and 58012, Health and Safety
Code. Reference: Sections 25117, 25124 and 25201, Health and Safety Code.

Amend Title 22, division 4.5, chapter 39, of the California Code of Regulations as
follows:

Chapter 39. Hazardous Waste Property and BerderZenePreperty Land Use
Restrictions

Amend Title 22, division 4.5, chapter 39, section 67390.2 of the California Code of
Regulations as follows:

§ 67390.2. Information Required for a Beterminatien Variance.

(a) Upon receipt of a written request made pursuant to Health and Safety Code
sections 2522125222 1 285233 and 26234 25223 or 25224 the Department shall
review all available documents and other written information with regard to the property
concerned and notify the requester whether sufficient evidence exists for the

Department to p%%éﬁ%h%
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(b) In determining whether sufficient evidence exists for the Department to proceed with
a determinatien-variance pursuant to Health and Safety Code sections 25224
252221 28233 and 25234 25223 and 25224 the Department shall take into account:

(1) the hazardous characteristics of the wastes that caused the land to be
designatedrestricted, such as, but not limited to, toxicity, react|V|ty, corroswlty,



flammability, persistence, bioaccumulative characteristics, and infectiousness;

(2) factors affecting the potential for movement of any waste constituents away from
the site through air, water, or soil, such as, but not limited to, the quantity of the wastes,
physical state of the wastes, volatility of the wastes, solubility of the wastes, soil binding
characteristics of the wastes, soil permeability, geological characteristics, hydrological
characteristics, meteorological characteristics, flood potential and site

terrain;

(3) factors affecting the potential for exposure of any population within 2,000 feet of the
wastes such as, but not limited to, containment of the wastes, accessibility of the
wastes, ground water use, wells, surface water use, existing and potential land use,
sensitive environments, and critical habitats.

Note: Authority cited: Section 25156, Health and Safety Code. Reference: Sections
e 25223 and 25224, Health and Safety Code.

Amend Title 22, division 4.5, chapter 39, section 67391.1 of the California Code of
Regulations as follows:

8§ 67391.1. Requirements for Land Use Covenants.

(a) Except as provided in subsections (e)(2) and (f) of this section, a land use covenant
imposing appropriate limitations on land use shall be executed and recorded when:

(1) Facility closure, corrective action, remedial or removal action, or other response
actions are undertaken pursuant to division 20 of the Health and Safety Code; and

(2) Hazardous materials, hazardous wastes or constituents, or hazardous substances
will remain at the property at levels which are not suitable for unrestricted use of the
land.

(b) The Department shall not approve or concur in a response action decision document
which includes limitations on land use or other institutional controls, unless the
limitations or controls are clearly set forth and defined in the response action decision
document. Except as provided in subsections (e)(2) and (f) of this section, any response
action decision document shall (1) specify that the limitations or controls will be
incorporated into an appropriate land use covenant as required by this section and (2)
include a description of the implementation and enforcement provisions, including but
not limited to frequency of inspections and reporting requirements, necessary to ensure
the integrity and long-term protectiveness of the land use covenant. The Department
shall provide public notice of the response action decision document in a manner that
meets the requirements of Health and Safety Code section 25356.1(e)(2) e+seetien



25398.6(1. The Department will consult with local agencies, including local reuse
authorities, as appropriate.

(c) Except as provided in subsections (e)(2) and (f) of this section,

(1) The Department shall not certify that a response action has been satisfactorily
completed, with the exception of any necessary long-term operation and maintenance
activities, until such land use covenants required by this section have been signed and
recorded in the county where the property is located, or

(2) The Department shall not acknowledge final certification of closure of a hazardous
waste disposal unit until such land use covenants required by this section also meet the
requirements of sections 66264.119 or 66265.119 as applicable.

(d) All land use covenants pursuant to this section shall be executed by the Department
and the landowner and shall be recorded in the county where the land is located. All
land use covenants shall run with the land pursuant to Civil Code section 1471 and/or
Health and Safety Code sections 25202.5, 252221 25355.5, or 25395.99 e+253987
and-25396(1 and shall continue in perpetuity unless modified or terminated in
accordance with applicable law.

(e) Federal Property.

(1) The Department shall not consider property owned by the federal government to be
suitable for transfer to nonfederal entities pursuant to 42 United States Code section
9620(h) 3-4 where hazardous materials, hazardous wastes or constituents, or
hazardous substances remain at the property at levels which are not suitable for
unrestricted use of the land, unless an appropriate land use covenant, except as
provided in subsection (e)(2), will be executed by the Department and the federal
government or the successor-in-interest to the federal government during the initial
property transfer process, and recorded in the county where the land is located in
accordance with this section.

(2) Whenever the Department determines that it is not feasible to record a land use
covenant for property owned by the federal government, such as transfers from one
federal agency to another, the Department and federal government shall use other
mechanisms to ensure that future land use will be compatible with the levels of
hazardous materials, hazardous wastes or constituents, or hazardous substances which
remain on the property. Examples include: amendments to the federal government
facility master plan, physical monuments, or agreements between the federal
government facility and the Department.

() Whenever the Department determines that it is not feasible to establish a land use
covenant as a component of a remedy for a site, it may use other institutional control
mechanisms to ensure that future land use will be compatible with the levels of



hazardous materials, hazardous wastes or constituents, or hazardous substances which
remain on the property.

(1) Examples include, but are not limited to, publicly owned tidelands trust property:
such mechanisms may include physical monuments, or a memorandum of agreement
or consent agreement between the Department and the trustee for the tideland trust

property.

(2) If the Department subsequently determines that it is feasible to record land use
covenants for such sites, the Department shall ensure that the land use covenants are
recorded in accordance with (d).

(9) Modification and Termination. The Department may modify or terminate land use
covenants if it determines such modification or termination is protective of public health
and safety and the environment.

(h) The Department shall require responsible parties, facility owners or operators, or
project proponents involved in land use covenants to pay all costs associated with the
administration of such controls.

(i) For purposes of this section:
(1) “Department” means the Department of Toxic Substances Control.

(2) “Federal property” means that property found in the Federal Property and
Administrative Services Act of 1949, as amended, 40 United States Code sections 471
et seq.

(3) “Land use covenants” include easements, servitudes, covenants and restrictions
which run with the land and restrict uses to protect public health and safety and the
environment.

(4) “Response action decision document” means a remedial action plan, removal action
workplan, record of decision, closure plan, documents written pursuant to a corrective
action order or corrective action consent agreement, or other similar documents which
formally select an action to be taken in response to the release or threatened release of
hazardous materials, hazardous wastes or constituents, or hazardous substances.

(5) “Unrestricted use of the land” means that the land may be used for any purpose.

Note: Authority cited: Sections 25351.5 and 25150, Health and Safety Code.
Reference: Sections 25202.5, 252221-25223. 25355.5; and 25395.99, 25398-6-and
253987~ Health and Safety Code.

Amend Title 22, division 4.5, chapter 40, section 67401.1 of the California Code of
Regulations as follows:



Chapter 40. Selection and Ranking Criteria for Hazardous Waste Sites Requiring
Remedial Action
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§ 67401.1. Definitions.

(a) When used in this article, unless otherwise defined in Health and Safety Code
(H&SC) Section 25396 (as it read on June 26, 2012), the following terms have the
meanings given below:

(1) “Community benefit” means an equitable factor that will be used in conjunction with
other equitable factors listed in H&SC Section 25398.8 (as it read on June 26, 2012)
that DTSC shall consider when conducting its apportionment of liability. Community
benefit may consider protection of public health and the benefit to the environment that
may be realized by members of the public and the affected community by
implementation of the response action.

(2) “Department” means the Department of Toxic Substances Control.

(3) “Expedited Remedial Action Program” means the program that was created

pursuant to H&SC Section 25396 (as it read on June 26, 2012) et seq. of the
Expedited Remedial Action Reform Act of 1994.

(4) “Fiscal Year” is the period of the year beginning July 1 and ending the following
calendar year on June 30.

(5) “National Priorities List” means the list, compiled by the United States Environmental
Protection Agency pursuant to the Comprehensive Environmental Response,
Compensation, Liability Act of 1980 (42 U.S.C. Section 9605), of uncontrolled
hazardous releases in the United States that are priorities for long-term remedial
evaluation and response.

Note: Authority cited: Stats. 1994, c. 435 (S.B. 923), Section 3 and section 25396
Health and Safety Code. Reference: Section 25396, Health and Safety Code.

Amend Title 22, division 4.5, chapter 40, section 67401.2 of the California Code of



Regulations as follows:
§ 67401.2. Response Costs.

(a) Response costs are all costs described in subdivision (t) of H&SC Section 25396 (as
it read on June 26, 2012) including, but not limited to:

(1) The cost of preparing and reviewing a Preliminary Endangerment Assessment
(PEA) including, but not limited to, the cost of collecting, reviewing, and analyzing data
or any activities necessary to complete the PEA.

(2) Costs associated with the Department's preparation of a recommendation to the Site
Designation Committee pursuant to subdivision (b) of H&SC Section 25396.5 (as it

read on June 26, 2012).

(b) Response costs do not include:

(1) Fees and costs incurred by any responsible person associated with an arbitration or
litigation.

(2) Fees and costs not directly related to and necessary to perform a response action.

(c) Subdivision (t) of H&SC Section 25396 (as it read on June 26, 2012) shall not limit

the Department's ability to recover past costs under Chapter 6.8 of the Health and
Safety Code.

Note: Authority cited: Stats. 1994, c. 435 (S.B. 923), Section 3 and section 25396,
Health and Safety Code. Reference: Section 25396&}, Health and Safety Code.

Amend Title 22, division 4.5, chapter 40, section 67401.3 of the California Code of
Regulations as follows:

8§ 67401.3. Requirements for a Completed Preliminary Endangerment
Assessment.

(a) In making its recommendation to the Site Designation Committee pursuant to Health
and Safety Code section 25396.5 (as it read on June 26, 2012), the Department shall
consider the condition set forth in H&SC section 25396.6(b) (as it read on June 26,
2012) to be satisfied if the responsible person or persons requesting selection of the site
have submitted documents that the Department determines constitute a completed
Preliminary Endangerment Assessment (PEA) and the PEA:

(1) provides sufficient information for the Department to determine that current or past
waste management practices have resulted in the release or a threatened release of
hazardous substances which pose a threat to public health or the environment; and



(2) provides sufficient information for the Department to conclude that significant
response actions are necessary at the site; and

(3) includes an analysis of the scope and identity of the affected community.
Note: Authority cited: Stats. 1994, c. 435 (S.B. 923), Section 3 and section 25396

Health and Safety Code. Reference: Sections 25319.5 and 25396-6{s3, Health and
Safety Code.

Amend Title 22, division 4.5, chapter 40, section 67401.4 of the California Code of
Regulations as follows:

§ 67401.4. Site Eligibility for the National Priorities List (NPL).

The Department may not recommend that a site be selected for remediation pursuant to
the Expedited Remedial Action Program if the site is proposed to be listed or is listed on
the National Priorities List pursuant to the procedures specified in 40 Code of Federal
Regulations, Part 300.425.

Note: Authority cited: Stats. 1994, c. 435 (S.B. 923), Section 3 and section 25396

Health and Safety Code. Reference: Sections 25319.5 and 25396-6{s3, Health and
Safety Code.

Amend Title 22, division 4.5, chapter 40, section 67401.5 of the California Code of
Regulations as follows:

8§ 67401.5. Termination of Agreements and Site Stabilization.

(a) In the event that a responsible person who has entered into an enforceable
agreement with the Department pursuant to H&SC Section 25398.2(b)(1) (as it read on
June 26, 2012) fails to comply with the agreement, the Department may terminate the
agreement and remove the site from eligibility for response actions pursuant to the
Expedited Remedial Action Program, and may direct that any further response actions
at that site be taken pursuant to Chapter 6.8, Division 20, of the H&SC, unless one or
more of any other responsible person agree to assume the noncomplying responsible
person's responsibilities under the agreement.

(b) A responsible person who has entered into an enforceable agreement with the
Department and who fails to comply with the agreement, shall take any action
necessary to stabilize the site in order to protect public health and the environment,
unless one or more of any responsible persons agree to assume the noncomplying
responsible person's responsibilities the site under the agreement. Actions which are
necessary to stabilize the site include, but are not limited to, the following:

(1) Action to preclude the possibility that the public can come in direct contact with
hazardous substances either through ingestion, dermal absorption, or inhalation.



(2) Actions to prevent offsite migration of hazardous substances.

(c) Site stabilization activities shall be maintained by the responsible person to ensure
protection of public health and the environment until the response action is complete.

Note: Authority cited: Stats. 1994, c. 435 (S.B. 923), Section 3 and section 25396

Health and Safety Code. Reference: Sections 25396 25398-3(a)and
253982 H{B), Health and Safety Code.

Amend Title 22, division 4.5, chapter 40, section 67401.6 of the California Code of
Regulations as follows:

8 67401.6. Financial Assurance.

(a) Any agreement entered into pursuant to H&SC Section 25398.2 (as it read on June
26, 2012) shall require a responsible person to demonstrate to the Department the
availability of adequate forms of financial assurance for response costs that will or may
be assigned to the orphan share.

(b) Any responsible person who must comply with operation and maintenance
requirements as part of a response action must demonstrate the availability of adequate
forms of financial assurance prior to issuance of a certificate of completion.

(c) For the purposes of complying with subdivisions (a) or (b) of this section, the
responsible person shall choose from one or more of the following options as specified
below.

(1) Establish a trust fund as described in Section 66265.143(a).

(2) Obtain a surety bond as described in Section 66265.143(b).

(3) Obtain a letter of credit as described in Section 66265.143(c).

(4) Obtain insurance as described in Section 66265.143(d).

(5) Submit to the financial test and corporate guarantee as described in Section
66265.143(e).

(6) Or any other form of financial assurance deemed acceptable by the Department.
Note: Authority cited: Stats. 1994, c. 435 (S.B. 923), Section 3 and section 25396,

Health and Safety Code. Reference: Sections 25396-6{c}2} ard-25398 2B,
Health and Safety Code.

Amend Title 22, division 4.5, chapter 40, section 67401.7 of the California Code of
Regulations as follows:



8 67401.7. Information Gathering and Access.

(a) The Department may require any person identified to furnish and provide access to,
upon reasonable notice, information or documents relating to the following matters:

(1) The identification, nature, and quantity of materials which have been, or are,
generated, treated, stored, or disposed of at a site or which have been, or are,
transported to a site.

(2) The nature or extent of a release or threatened release of a hazardous substance at
or from a site.

(3) The identification of any person who may be responsible or have knowledge relating
to a release or threatened release of a hazardous substance.

(b) The Department may require any responsible person to furnish, upon reasonable
notice, information or documents relating to the following matter:

(1) Ability of a person to pay for or to perform a response action.

Note: Authority cited: Stats. 1994, c. 435 (S.B. 923), Section 3 and section 25396

Health and Safety Code. Reference: Sections 25185.6, 25358.1, 25396 25398{b}L)
and-25398-9(¢c}, Health and Safety Code.

Amend Title 22, division 4.5, chapter 40, section 67401.8 of the California Code of
Regulations as follows:

§ 67401.8. Engineering Design

(a) Pursuant to H&SC Section 25398.14 (as it read on June 26, 2012), upon

completion of an engineering design to implement an approved remedial action plan,
the responsible person for the site shall submit the engineering design to the
Department for approval. The Department shall approve, modify, request information, or
deny in writing the engineering design within 60 days from the date of receipt.

(b) The Department shall approve an engineering design if the Department determines
that the engineering design is consistent with the selected remedial alternative outlined
in the approved Remedial Action Plan (RAP). If the engineering design is consistent
with the technical and operational plans in the approved RAP and there is compliance
with all federal, state, and local statutes, regulations, and ordinances then the
Department will grant an approval.

(c) The Department shall request that the responsible person modify the engineering
design if the Department determines that the engineering design does not contain



sufficient information necessary to ensure that the engineering design is consistent with
the approved remedial alternative selected in the RAP and compliance with all federal,
state, and local statutes, regulations, and ordinances. The Department shall identify in
writing deficiencies that must be addressed in the engineering design. A responsible
person shall not implement the response action until the responsible person has made
the modifications to the engineering design required by the Department.

(d) The Department shall not approve an engineering design if the Department
determines that the engineering design is inconsistent with the selected remedial
alternative outlined in the approved RAP.

(e) Any responsible person whose engineering design has been disapproved may
request a meeting with the Department to discuss the reasons for the disapproval.

Note: Authority cited: Stats. 1994, c. 435 (S.B. 923), Section 3 and section 25396,
Health and Safety Code. Reference: Section 25396 2539824, Health and Safety
Code.

Amend Title 22, division 4.5, chapter 40, section 67401.9 of the California Code of
Regulations as follows:

8 67401.9. Orphan Share Determination.

The Department's recommendation as to whether a site should be selected for the
Expedited Remedial Action Program shall include a determination of whether the site
has an orphan share. For those sites already selected for the Expedited Remedial
Action Program, the Department shall make a determination as to whether sites are an
orphan share site within 30 days of the effective date of this regulation, unless that
determination already has been made by the Department or the Site Designation
Committee. No more than ten sites may be determined to have an orphan share.

Note: Authority cited: Stats. 1994, c. 435 (S.B. 923), Section 3 and section 25396,
Health and Safety Code. Reference: Section 2539653}, Health and Safety Code.

Amend Title 22, division 4.5, chapter 40, section 67401.10 of the California Code of
Regulations as follows:

§ 67401.10. Modification of Orphan Share Determination.
(a) At the time the Department proposes an apportionment of liability for response costs
at a site, it may change its determination regarding whether a site has an orphan share

under the following circumstances:

(1) The Site was determined to have an orphan share pursuant to Section 67401.9 and
the Department finds that no orphan share actually exists.



(2) The Site was determined not to have an orphan share pursuant to Section 67401.9
and the Department makes the following findings:

[A] An orphan share actually exists;

[B] Not more than ten sites, for which response actions are being conducted pursuant to
the Expedited Response Action Program, have been determined to have an orphan
share pursuant to Section 67401.9; and

[C] There are funds available in the trust fund to cover all response costs that will be
assigned to the orphan share after payment of any claims already received for response
costs that have been allocated to an orphan share at other sites in the Expedited
Remedial Action Program.

Note: Authority cited: Stats. 1994, c. 435 (S.B. 923), Section 3 and section 25396

Health and Safety Code. Reference: Sections 25396
Health and Safety Code.

Amend Title 22, division 4.5, chapter 40, section 67401.11 of the California Code of
Regulations as follows:

§ 67401.11. Allocation of Orphan Share.

(a) The following factors shall be used by the Department to determine when a
responsible person cannot be located or identified, or when a responsible person is
considered insolvent. The factors that shall guide the Department in allocating response
costs to an orphan share shall include, but are not limited to, the following:

(1) A responsible person cannot be located when the Department determines that the
responsible person is deceased and there are no assets remaining in the estate of the
deceased, and there is no successor in liability.

(2) A responsible person shall be considered insolvent if the Department makes a

finding pursuant to H&SC Section 25396()) (as it read on June 26, 2012).

(b) When allocating response costs to an orphan share, the Department shall apply a
community benefit factor in conjunction with the established equitable factors listed in

H&SC Section 25398.8(c) (as it read on June 26, 2012). The community benefit factor
includes consideration of the following:

(1) The relative threat posed by the site to public health and the environment.

(2) The community benefit realized by members of the public and the affected
community as a result of the implementation of the response action.



Note: Authority cited: Section 25396&#s}, Health and Safety Code; Stats. 1994, c. 435
(S.B. 923), Section 3. Reference: Sections 25396&x) ard-25398-8{¢}, Health and
Safety Code.

Amend Title 22, division 4.5, chapter 40, section 67401.12 of the California Code of
Regulations as follows:

8§ 67401.12. Procedures for Filing Claims Against the Expedited Site Remediation
Trust Fund.

(a) Within 3 months after the Department has approved a request for a certificate of
completion pursuant to H&SC Section 25398.15 (as it read on June 26, 2012),
responsible persons who entered into and are in compliance with an enforceable
agreement with the Department pursuant to H&SC Section 25398.2(b)(1) (as it read on
June 26, 2012) may file a claim with the Department for reimbursement of the portion of
the response action allocated to an orphan share pursuant to H&SC Section 25398.8
(as it read on June 26, 2012). For purposes of this section, the Department will only
accept one consolidated claim for a reimbursement of response costs allocated to an
orphan share from responsible persons who have signed an enforceable agreement
pursuant to H&SC Section 25398.2(b)(1) (as it read on June 26, 2012). Responsible
persons filing such a claim shall comply with the following claims procedures for
reimbursement by the Expedited Site Remediation Trust Fund:

(1) The responsible person shall file a written claim with the Department. All claims must
be filed with the Department by March 1 of each year to be considered for distribution of
funds appropriated for that fiscal year.

(2) All claims filed by the responsible person shall include copies of the following: the
enforceable agreement entered into pursuant to H&SC Section 25398.2(b)(1) (as it
read on June 26, 2012), the Department's apportionment of liability conducted pursuant
to H&SC Section 25398.8 (as it read on June 26, 2012), and an accounting of
response costs defined in subdivision (t) of H&SC Section 25396 (as it read on June
26, 2012) and Section 67401.2, and any other information requested by the Department
deemed appropriate in determining the legitimacy of the claim.

Note: Authority cited: Sections 25298.8(b) and 25396 253994, Health and Safety
Code; Stats. 1994, c. 435 (S.B. 923), Section 3. Reference: Sections 25396&+3,

25398-8(b}-and-25399-1 Health and Safety Code.

Amend Title 22, division 4.5, chapter 40, section 67401.13 of the California Code of
Regulations as follows:

8§ 67401.13. Distribution of Orphan Share.



(a) Distribution of funds from the Expedited Site Remediation Trust Fund will be
conducted annually. The distribution will only occur to the extent funds are available in
the Expedited Site Remediation Trust Fund to pay claims received for response costs
that have been allocated to an orphan share.

(b) No orphan share funds for a site shall be disbursed until all Department response
costs incurred for that site have been paid.

(c) If the total of all approved claims for response costs that have been allocated to an
orphan share for a fiscal year does not exceed the amount available in the Expedited
Site Remediation Trust Fund, then each claim shall be fully funded.

(d) If the total of all approved claims for response costs that have been allocated to an
orphan share for a fiscal year exceeds the amount available in the Expedited Site
Remediation Trust Fund, then each claim shall be paid in the following manner:

(1) Payment of claims for those response costs that have been allocated to an orphan
share shall be prorated based on the total sum of all approved orphan share claims for
that fiscal year, except that all claims for amounts under $50,000.00 shall be paid in full,
if there is a sufficient amount available in the Expedited Site Remediation Trust Fund.

(2) The balance of claims not fully paid in a fiscal year shall be carried over to
subsequent fiscal years and either paid in full if funds are available in the Expedited Site
Remediation Trust Fund, or prorated with claims from each year.

Note: Authority cited: Stats. 1994, c. 435 (S.B. 923), Section 3 and section 25396
Health and Safety Code. Reference: Section 25396&x3, Health and Safety Code.

Repeal Title 22, division 4.5, chapter 51, of the California Code of Regulations as
follows:



































































Repeal Title 22, division 4.5, chapter 52, of the California Code of Regulations as
follows:





















































































