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The Regents of the University of Califoinia, Berkeley
SWRCB Contract #: 11-135-240

Exhibit A
Scope of Work

Service Overview

The Regents of the University of California, Berkeley, (Contractor) agree 1o provide the
California Environmental Prolection Agency and ils Boards, Deparimenis, and Offices
(BDOs) as listed in Seclion 4 beiow (colleclively referred to as "Cal/EPA"), with services for
scienlific peer review and olher experi review (as described herein) upon requesi of
Cal/lEPA. The services may be provided by employees of the Contraclor, or by
subcontraciors of the Contraclor, as deemed appropriate by the Conlraclor, subject 1o the
resiriclions in Section 8.

The Coniraclior will provide a University Project Manager 1o serve as the poini of contac! for
the Cal/EPA Project Manager. The University Project Manager is responsible for receiving
and acling upon requesls for services under this Agreemeni. Upon seileclion of a final
University Projecl Manager position by the Contractor, the Contracior will notity Cal/EPA

Project Representatives

A The pioject represeniatives during the lerm of this agreement are the iollowing Either
parly may make changes lo the intormalion below by giving 10 days wrilten nolice to
the other parly. Said changes shall nol iequire an amendment to this agieement

A. CallEPA The Regents of the UC, Berkeley
Dr. Gerald W. Bowes, CallEPA Brian Donohue, Business Contract
Projecl Manager Adminisirator Business Conlracls OHice
Tetephone: (916) 341-5567 Telephone. (510) 642-3128
Fax (916) 341-5463 Fax: (510) 642-8604
E-matl E-mail. donohue@berkeley.edu
gbowes{@walerboards ca qov

B Allinguiries shall be direcled lo:

B. CallEPA

The Regents of the UC, Berkeley

Allention: Dr. Gerald W Bowes
Ofice of Research, Planning and
Perlormance

Stale Waler Resources Conirol
Board

1001 | Street, 16™ Floor
Sacramenio, CA 95814

Attention. Professor Garrison Sposilo,
University Principal investigator
Telephone. (510) 643-8297

Fax: (510) 643-2940

E-mail: mailto.gsposio@berkeley edu -

Attenlion Daniel T. McGrath, Ph D
Acling Universily Project Managei
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The Regenis of the University of Calilornia, Berkeley
SWRCB Contract #: 11-135-240

Exhibit A
Scope of Work
Telephone: (916) 341-5567 Telephone: (510) 642-1385
Fax: (916) 341-5284 Fax: (510) 642-0225
E-mail: E-mail: dmcqrath@berkeley edu

gbowes@waterboards.ca.qov

The Regents of the UC, Berkeley
Berkeley Institule of the Environment
MC 1250

University of Calitornia, Berkeley
Berkeley, CA 94720-1250

Background

There are several types of scientilic/economic review for which services may be requested
under this agreement, including mandated external scientific peer review, expen review of
other technical work producls, and review of model environmental curriculum  The
following provides a brief context regarding the need for, and purpose ot, each ot these
services.

Mandated External Scientific Peer Review

State law (Health and Safety Code Section 57004} sets minimum requirements for external
scientific peer review. Nolably, Health and Safety Code Section 57004 requires all
CallEFPA BDOs to submit for external scientific peer review the “scientific basis™ and
“scientific portions” of proposed rules, consistent with the statutory definition of these two
terms. For external scientific peer reviews required by Health and Safely Code Section
57004, the scientific findings, conclusions, and assumptions on which the scientific porlions
of the proposed rule are based and the supponriing scientific data, studies, and other
appropriate malerials, must be submitted for peer review. The law specifies that an
individual may not serve as an exlernal scientific reviewer if that person panicipated in the
development of the scientific basis or scientific portion of the proposed rule.

Experl Review of Other Technical Work Producis

In addition to the work producls for which external scientific peer review is statutorily
required by Health and Safety Code section 57004 (as noted above), Cal/EPA may seek
experl review, which may include peer review, of the scientific’feconomic basis and
scientific/economic portions of other work products—for-example, major and/o1
controversial new initiatives that are not otherwise subject to statutory peer review
requirements—as it deems prudenl

Experl Review of Model Environmental Curriculum
State law (Public Resources Code Section 71300, et seq.) required the development of a
model environmental curriculum. That curriculum was approved by the State Board of
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The Regenls at Ihe University af Calilornia, Berkeley
SWRCB Contract #: 11-135.240

.Exhibit A
Scope of Work

Educalion; however, sefvices maybe requested from time to time lo address questions
regarding the accuracy of discrele facis conlained wilhin the curriculum.

CallEPA Entities Participating in the Agreement

The Agleemeni-shail provide for peer review services and other expert review services as
outlined in this scope of work for any of the following Cal/EPA entilies:

Office of the Secretary

Air Resources Board

Department of Pesticide Regulation

Depariment of Toxic Substances Control

Office of Environmental Health Hazard Assessment

State Waler Resources Conlrol Board (including ihe nine Regional Water Quality
Conlirol Boards)

nmonme

Contractor Processing of Requests for Services

This Agreement provides for a process to idenlity scientitic peer reviewers and olher
experts to review lhe lypes of work producls noted above and oullined in more detail below
The seleclion of reviewer candidates under this Agreement shall be the sole responsibility
of the Contraclor, subject lo the Cal/EPA contlict of interest ciileria described below.
Ensunng 1hal the peer reviewers and other experis providing services under 1his
Agreement are independent and free of actual and potential conflicts of interest is
necessary for stakeholder confidence in the review process, and is therefore an integral
funchion of this Agreemenl. To thal end, Contraclor agrees to the following procedures 1o
ensure that the peer reviews and olher experl reviews comply with applicable stale law and
CallEPA policy, and can be used by Cal/lEPA for their intended purposes.

The Contraclor shatl ensure thal each reviewe: candidate completes and signs a Conflict of
Inleres! (COI) Disclosure Form for submitial to the Call/EPA Project Manager. The COI
Form, which is based on a National Academy of Sciences model, is allached as
Attachment 1. The use of any new o1 revised form shali be mutually agreed upon in wriling
by the Universily Principal Inveshigator and Ihe CallEPA Secrelary or designee who is
closely familiar with this Agreement, bul shall not requite an amendment to this Agreement.
The Cal/EPA Project Manager may contact potenlial reviewe) candidates to follow up on
any polential conflict of interest 1ssues. The Cal/EPA Project Manager will nolify the
University Project Manager if any contlict of interest documents indicate a conflict of
interest 1hat would disqualify a candidate reviewer. The Contractor will exclude such
individuals from the review process CallEPA’s determination regarding conflicls of interest
shall be final.

In order to expedile lhe reviewer seleclion process, Cal/EPA will identity for the Contractor
the names of potential reviewer candidates who pariicipatled in the developmeni of the work

FPage 3017



The Regents of the University of California, Berkeley
SWRCB Contract #: 11-135-240

Exhibit A
Scope of Work

producl being reviewed, so thal these polential reviewer candidates may be removed from
consideralion,

Cal/EPA has developed policies entitlied "CallEPA External Scientific Peer Review
Guidelines,” dated November 6, 2006, and "Supplement to Cal/EPA Exlernal Scientific
Peer Review Guidelines,” dated January 7, 2009. These policies apply 1o all scientific peer
reviews required by Health and Safety Code section 57004 These policies contain
directions and guidance tor reviewers and Cal/EPA stafl reqarding procedures for
requesting and conducting peer review, conlacts between reviewers and Cal/EPA staff,
confidentiality, and related matters. These policies are atiached at Attachments 2 and 3.
Cal/EPA may update these policies at its own discretion without amending this Agreement,
but any material changes shall be mutually agreed upon in writing by the University
Principal Investigator and the Cal/lEPA Secrelary or designee who is closely familiar with
this Agreement. Contractor agrees that all peer reviewers providing scientific peer review
services required by Health and Safety Code section 57004 under this Agreement shall
tollow the provisions of these policies that are applicable to reviewers. The actual
procedures for scientific peer review and other experl review thal are not required by
Health and Safety Code section 57004 will be established on a project-by-project basis.

Consistent with the above procedures, the Cal/EPA Project Manager may provide the
Contractor with procedural direction, including any necessary changes to the procedures
during the course of the Agreement. The procedures may be modified to the extent
necessary 1o reflect changes in state law or regulation, subject to 10 days prior notice 1o
Contraclor.

Contractor Responsibility for Sclientific Peer Revlew and other Expert Review

Upon request by the Cal/EPA Project Manager, it 1s the Conlractor's responsibility 1o
idenlify reviewer candidates, and submit their names 1o the Cal/EPA Project Manager. The
Cal/EPA Project Manager will inihiate the reviewer selection process by providing the
Conlractor with a letter of request {or "charge”) for candidate reviewers which specifies the
nature of peer review or experl advice requested, including any applicable statutory
requirements or policy guidance. The letter shall clearly idenlify associaled background
materials, the issues and areas of primary focus (interest), and the eslimated level
(duration) of efforl anticipated tor the review (See Exhibit A, Attachments 2 and 3).

Consistent with state law, for scientific peer reviews subject to Health and Safety Code
Section 57004, the Cal/EPA Project Manager will submit to the Contractor, in a timely
manner, the scientific portions and/or scientific basis of the rule, along with a statement of
the scientific findings, conclusions, and assumplions on which the scientific portions of the
proposed rule are based and the supporiing scientlic dala, studies, and other appropriate
materials tor review by the selecled exlernal peer reviewers. These malerials will include
all of the support materals specified in the original letter of request.
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The Regents of the University ol California, Berkeley
SWRCB Contract #: 11-135-240

Exhibit A
Scope of Work

The Contractor will communicate direclly with selected reviewers regarding the peer review
or other requests for expert review, and shall, il requested by the Cal/EPA Project
Manager, serve as the facilitator if supplemental information is requesied by a reviewer.
The Contractor will ensure thal the external peer reviewers prepare writien reports that
contain an evaluation of the scientilic portions and/or scientific basis of the proposed rule
for any peer reviews subject to Health and Salety Code Section 57004. For other reviews,
the-Contractor will ensure that reviewers provide an appropriate written document based on
the nature of the review requested. In either instance (external peer reviews or other
reviews) the Contractor will ensure that the reviewer submits with their review a complele
list of the supplementary materials (e.g , additional documents, studies, models) provided
by the requesting agency, as well as any other information that was examined in the course
of their review. Depending upon the nature of the review, and the applicable legal
requiremenls, the Coniraclor may be asked by the Cal/lEPA Project Manager 1o provide for
review of work producls revised in response to reviewer requeslts for clarification as well as
any document(s) aniculaling the slaff response 1o requests for clarification.

The suggesied 30-day review period can be changed at the mutual agreement of Cal/lEPA
and the reviewer. The Conlraclor will ensure that the reviewers send one full set copy of
the peer review(s) or olher repori(s) direcily to the Cal/lEPA requesling organization and
one full sel copy to the University Project Manager along with an invoice.

Contracior Responsibility for Curriculum Review

Pursuani to Public Resources Section 71300, et seq , 2 model environmenial curriculum
was developed and approved by the State Board of Education (SBE). The curriculum was
deemed accurale by the SBE, however, in furtherance of the inlent of the Public Resources
Code Seclion 71300 et seq., to provide a high qualily and accurate curriculum to the public
school students of Calilornia, the Contraclor is lo provide for the review of alleged factual
inaccuracies in lThe model curriculum on behalf of the Cal/lEPA Secretary.

The text of alleged inaccuracies (1.e., sentences and/or paragraphs) will be transmilted by
Cal/EPA 1o the Contractor, along with perlinent information regarding the context of the
ieview (e g , the name and subject of fhe instructional material from which the text
originates), the subject-matter expertise required (e.g , science, or history/social science);
and a reasonable timeframe in which the review is to be completed. The Coniractor will
select a reviewer consisient with the reviewer selection process outlined in Sections 5 and
6 (above) and will ensure the reviewer provides a wrillen response regarding the {actual
accuracy of the submitled lext and recommend technical corrections, as appropriate. The
writlen response Is 1o be conveyed in the same manner, and under the same time
guidelines as specified in Sections 5 and 6 (above)
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The Regents of the Univérsity of California, Berkeley
SWRCB Contract #: 11-135-240

Exhlbit A
Scope of Work

8. Subcontracior Requirements

A. The Coniractor may enter into subcontracts with qualified peer reviewers and other experts
who have passed the Conflict of Interest review The Contractor shall ensure that all
subconlracts for review and other expert services include provision(s) requiring compliance
with applicable terms and condifions specified in this Agreement.

B. Subcontracts (i.e., wrilten agreements between the Conlractor and a subcontractor) of $5,000
or more are subject to the prior review and written approval of CallEPA.

1. The Contractor must pravide in its request for authonzation, alt pariculars necessary for
evalualing the necessily or desirability of incurring such cost.

2. CallEPA may identity the informalion needed to fulfill this requirement.

3 Subcontracts performed by the entities or tor the service types listed below are exempt
from the bidding and sole source justification requirements:

a) A local governmental enlity or the tederal government.

b) A State college or university from any Slate.

c) A Joint Powers Authority

d) An auxiliary organization of a Calitornia State Universily or a Cahfornia
Communily College.

e) A Foundation organized to suppor the Board of Governors of the
California Community Colleges.

f) An auxiliary organization of the Student Aid Commission established
under Education Code § 69522,

g) Entities of any type that will provide subvention aid or direct services to the
public. ' :

h) Entities and/or service types idenlified as exempt from adverlising in State
Administrative Manual Section 1233, subsection 3. View this publication
at the following Internet address: hitp://sam.dgs.ca.gov.

i) Other academic institutions ot higher education, or consorlia of academic
institutions of higher education (including private universities and
educational inslitutes.)

C. Contractor agrees that employees of any California slate agency may not serve as
subcontractors under this Agreement.

D. Cal/EPA reserves the right to approve or disapprove the selection of subconlractors and with
advance writlen nolice, require the substitution of subconltraciors and require the Contractor to
terminate subcontracts entered into in support of this agieement for cause. Upon receipt of a

~ written notice from Cal/EPA requiring the subslilution and/or termination of a subcontract, the
Contractor shall take steps to ensure the completion of any work in progress and select a
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The Regents of the University of California, Berkeley
SWRCB Contract # 11-135-240

Exhibit A
Scope of Work

replacement, if applicable, within 30 calendar days, unless a longer period is agreed to by
CallEPA

. Contractor shall consider the number of hours estimated for the peer review or other service by
the Cal/EPA Project Manager in negotialing the terms of the subcontract. Contractor shall
mainiain a copy of each subcontract entered into in support of this Agreement and shall, upon
reques! by Cal/lEPA, make said copies available for approval, inspection, ot audil.

Cal/EPA assumes no responsibility for Ihe payment of subcontraclors used in performance of
this agreement Contractor accepts sole responsibility for the payment of subcontractor used
in performance ol this agreement

Contractor shall be given financial resources on an annual basis by Cal/EPA to fully operate
this agreement with estimated salaries and benefils of assigned Contracior personnel being
made by Cal/lEPA a! the beginning of each fiscal year of the Agreement. Contractor agrees lo
strictly follow the reporting 1eguirements conlained in Exhibit B.

Contractor 1s 1esponsible lor alt performance requirements under this Agreement even though
performance may be carmed out through a subconlract

Contractor shatlt ensure that all subcontracts for services include provision(s) requiring
compliance with applicable terms and conditions specified in this agreement.

The Contraclor agrees to include the lollowing clause, relevant to record retention, in all
subconiracts lor services:

"(Subconiracior Name) agrees 1o maintain and preserve, until three years atier final
- payment and fermination of (Agreement Number), to permit Cal/EPA or any duly
authorized representative to have access lo, examine or audit any pertinent books,
" documents, papets and records related to this subcontract and lo allow interviews of
any employees who might teasonably have information related to such records.”

. The Contraclor shall reter all matters relating to performance concerns of any vetted and
selected reviewet fo the Cal/lEPA Pioject Manager.



The Regenis of the University of California, Berkeley
SWRCB Contract #: 11-135-240
EXHIBIT A, ATTACHMENT 1

University of California (UC)
Form for Obtaining Background Information
And Conflict of Interest Disclosure
For Activities Related to Government Regulation’

NAME:

ACADEMIC/PROFESSIONAL TITLE AND FULL ADDRESS:

TELEPHONE:

EMAIL:

FAX:

CURRENT EMPLOYER:

RELEVANT ACTIVITY TO WHICH THIS FORM RELATES: (List the activity

relating to government regulation in which you have been asked by the University

of California to participate -- e.g., name of Committee or Pane) on which you have
been asked to serve, or title of the proposed government standard or regulation you
have been asked to review):

There are iwo parts to this form, Part 1 -- Background Information, and Part

1 -- Conflict of Interest Disclosure. Complete both parts, sign and date this form
on the last page, and return the form to the Cal/EPA Project Manager, solely:

Dr. Gerald W. Bowes, Manager, Cal/EPA Scientific Peer Review Program,
916.341.5567; GBowes(@waterboards.ca.gov

Retain a copy for your records.

! This form was modeled closely on a backgiound and confhet of interest disclosure form designed by the National
Academies of Sciences (NAS) for use with 1espect 1o studies 1elating to government regulation. The Univeisity of
Cahformia is giateful 10 the NAS for extending ils permission 1o use the NAS form. This UC form is being put into
provisional use in May. 2003. and may be subject 10 change. This form is 10 be used for members of scientific
advisory panels that UC convenes ai the request of the State and for UC-1ecommended experts whose reports and/or
advice are 10 be provided 10 1he siate for official use in a povernment regulatory piocess. This form may be
disclosable 10 1he public unde) applicable siate laws and 1egulanions



PART I -- BACKGROUND INFORMATION

Instructions

Please provide the information requesied below regarding relevant organizational

affiliations, government service, public statements and positions, research suppon, and additional
information (if any). Information is "relevant” if it is related 10 -- and might reasonably be of
interest 1o others concemning -- your knowledge. experience, and personal perspectives regarding

the subject matter and issues to be addressed by the activity (e.g., committee membership or

service as a scientific reviewer) for which this form is being prepared. If some or all of the
requested information is contained in a previously submitted copy of this form, you may if you
prefer simply attach the previous copy, supplemented by additional responses or comments
below as necessary. ’

1. ORGANIZATIONAL AFFILIATIONS. Repon your relevani business relationships {as an
employee, owner, officer, director, consultant, eic.) and your relevant remunerated or volunieer
non-business relationships (e.g.. professional organizations, irade associalions. public interest or
civic groups, elc.).

report relevant relationships and affiliations here

1. GOVERNMENT SERVICE. Report your relevani service (full-time or pan-time) with
federal. s1ate. or local government in the United Siates (including elected or appoinied positions.
employment. advisory board memberships. military service. eic.).

repori relevanl service here



continue here

N.EXTRAMURAL RESEARCH SUPPORT. Report relevant information for the past 5 years,
including sources of funding. dates and approximate amounts for both public and private sources of
research support.

Answer here

IV. PUBLIC STATEMENTS AND POSITIONS. List your relevont anticles, testimony,
speeches, etc., by date, 1itle, and pubtication (if any) in which they appeared. or provide relevant
represemative examples if numerous. Provide a brief description of relevant positions of any
organizations or groups with which you are closely identified or associaled.

st ielevant articles, testimony, speeches, el cetera here



V. ADDITIONAL INFORMATION. If there are relevanr aspects of your background or
present circumstances not addressed above that mighi reasonably be construed by others as
affeciing your judgment in matters within the assigned 1ask of the commirtee or other activity in
which you have been invited 1o participate, and therefore might constitute an actual or potential
source of bias, please describe them briefly.

reporl additional information here



PART II -- CONFLICT OF INTEREST DISCLOSURE

Instructions

When the State of California requests the University of California’s assistance in
convening scientific advisory commitiees or recommending scientific experts to produce reports
for the purpose of providing expert advice intended to be used by the State in formulating state
laws or regulations, it is essential that the work of the participants in such activities not be
compromised by any significant conflict of interest.

For this purpose, the term "conflict of interest’ means any Nnancial or other interest
which conflicts with tbe service of the individuval because it (1) could significantly impair
tbe individual's objectivity or (2) could create an unfair competitive advantage for any
person or orgapization.

Except for those situations in which UC and/or the govemment agency requesting UC's
assistance determines that a conflict of interes) is unavoidable and publicly discloses the conflict
of interesi, no individual can be appointed 10 serve {(or continue to serve) on a UC-convened
scientific advisory committee or serve as a UC-recommended sciemific expen or peer reviewer
when the repori(s) developed by such service are intended 10 be used by the Stale as parn of the
official process for developing government laws or regulations, if the individual has a conflict of
interest that is relevant 10 the functions 10 be performed.

The term "conflict of interest” means something more than individual bias. There must
be an interest, ordinarily financial, that could be directly affected by the work of the panel.
committee or UC-recommended peer reviewer.

Conflict of interest requirements are objective and prophylactic. They are not an
assessment of one’s actual behavior or character, one's ability 10 act objectively despite the
conflicting interest, or one's relative insensitivity to particular dollar amounts of specific assets
because of one’s personal wealth. Conflict of interesi requirements are objeciive standards
designed to eliminate certain specific. potentially compromising situations from arising, and
thereby 10 protect the individual, the other members of the comminee, the institution, and the
public interest. The individual, the commitiee. and the institulion should not be placed in a
situation where others could reasonably question, and perhaps discount or dismiss, the work of
the commiitee simply because of the existence of conflicting interests.

The term “conflict of interest” applies only to currens interests. )t does not apply to past
interests that have expired, no longer exist. and cannol reasonably affect current behavior. Nor
does it apply 1o possible interests that may arise in the future but do not currently exist, because
such future interests are inherently speculative and uncenain. For example. a pending formal or
informal application for a particular job is a curreni interest, but the mere possibility that one
might apply for such a job in the future is not a current interest.

The term “conflict of interest” applies not only to the personal interests of the individual
but also to the interesis of others with whom 1he individual has substaniial common financial



interests if these interests are relevant to the functions 10 be performed. Thus, in assessing an
individual’s potential conflicts of interest, consideration must be given not only 10 the interests of
the individual but also 10 the interests of the individual's spouse and dependent children, the
individual's employer, the individual's business pariners, and others with whom the individual
has substantial common financial interests. Consideration must also be given 10 the interests of
those for whom one is acting in a fiductary or similar capacity {(e.g.. being an officer or director
of a corporation, whether profit or nonprofit, or serving as a trustee).

This disclosure form is used for members of scientific advisory comipittees that UC
convenes at the request of the state and for UC-recommended experts whose reports
apd/or advice are 10 be provided 1o a state agency or to the Legislature for official use in a
government regulatory process. For such activities, 1he focus of the conflici of interest inquiry
is on the identification and assessmeni of any ineresis thar may be direcily affecied by the use of
such reports in the regulotory process.

For example, i the UC-convened commitiee or the UC-recommended reviewer were
conducting a study of proposed modifications in the govermment regulation of a particular
application of biotechnology, the focus of the conflici of interest inquiry would be on the
identification and assessment of any interesis that would be directly affecied by that regulatory
process if the report were 10 provide the basis for repulatory action or inaction. The concern is
that if an individual (or others with whom the individual has subsiantial common financial
interests) has specific interests thai could be directly affecied by the regulatory process, the
individual's objectivity could be impaired.

Such interests could include an individual's sigmficant stock holdings in a potentially
affecied biotechnology company or being an offices. direcior. or employee of the company.
Serving as a consultant 10 the company could consinuie such an interes if the consulting
relationship with the company could be direcilv affecied o1 15 direcily relaied 10 the subject
matier of the repulatory process.

An individual's other possible interesis might include. for example. relevant palents and
other forms of intellectual propery. serving as an expen wiiness in litigation directly related 10
the subject matier of the regulatory process. o1 receiving research funding from a party that
would be directly affecied by the regulatory process if the research funding could be directly
affecied or is directly related 1o the subject matter of the regulatory process and the right 10
independently conduct and publish the resulis of this reseaich is limited by the sponsor.
Consideration would also need 10 be given 10 the inierests of others with whom the individual
has substantial common financial interests -- paricularly spouses. employers, clients, and
business or research pariners.

The following questions are designed 10 elicit information from you concerning possible
conflicts of interesi that are relevant to the functions 10 be performed by the particular comminee
on which you have been invited 1o serve ar 1o the funciion vou have been asked 10 serve as a
scientific peer reviewer.



1. EMPLOYMENT. (a) If the reporis resulting from this activity (e.g., committee
service or service as a scientific peer reviewer) were 10 provide the basis for government
regulatory action or inaction with respect to the matters addressed in the reports —

(i) if you are employed or self-employed, could your current employment or self-employment
(or the current employment or self-employment of your spouse or dependent
children) be directly affected?

[JYES[JNO [ ] NOT APPLICABLE

1 "Yes," briefly describe the circomstances here (continuing on the Jast page of the form if
necessary).

(1) to the best of your knowledge, could any financial interests of your (or your spouse’s
or dependent children’s) employer or, if self- employed, your (or your spouse’s or dependent
children’s) clients and/or business pariners be directly affected?

[ YES[JNO [ ] NOT APPLICABLE

1f "Yes," briefly describe the circumstances bere (continuing on tbe last page of the form if
necessary).

(in) of you are an officer, director or trustee of any corporation or other legal enmy could
the financial mierests of that corporation or legal entity be directly affected?

[J YES[ INO [] NOT APPLICABLE

H "Yes," briefly describe the circumstances bere (continuing on the last page of the form if
necessary).



(iv) if you are a consuliant (whether full-time or pani-time). could there be a direci effec!
on any of your current consulting relationships?

[(JYES [ JNO [JNOT APPLICABLE

1f "Yes," briefly describe the circomstances bere (continning ob the Jast page of the form if
necessary).

{v) regardless of the potential effect on the consulting relationship. do you have any
cur rent or continuing consulting relationships (including, for example. commercial and
professional consulting and service arrangements, scientific and technical advisory board
memberships. serving as an expert witness in litigation, or providing services in exchange for
honorariums and travel expense reimbursements) that are directly relaied 10 the subject maner of
the possible government regulatory action or inaction?

[ JYES[JNO[]NOT APPLICABLE

1 "Yes," briefly describe the circumstances bere (continuing on the last page of the form if
necessary).

(b) I you are or have ever been a government employee (either civilian or military). to
the best of your knowledge are there any federal or state conflict of interesi restrictions that may
be applicable to your service in connection with this committee activity?

[(JYES [ NO[]NOT APPLICABLE

M "Yes," briefly describe the circumstances bere (continving on tbe Jast page of the form if
pecessary).



(c) If you are a government employee, are you currently employed by a staie or federal
agency thal is sponsoring this project? If you are not a government employee, are you an
employee of any other sponsor (e.g., a private foundation) of this project? :

[JYES [JNO [} NOT APPLICABLE

11 "Yes,"” briefly describe the circumstances bere (continuing on the last page of the form if
pnecessary).

2. INVESTMENT INTERESTS. Taking into account siocks, bonds, and other financial
insiruments and investments including partnerships (but excluding broadly diversified mutual
funds and any invesimeni or financial interest valued at less than $10,000), if the reports
resulting from this aciivity (e.g., commillee service or service as a scientific peer reviewer) were
10 provide the basis for government regulatory action or inaction with respect 1o the maners
addressed in the reports --

(a) do you or your spouse or dependent children own directly or indirectly (e.g.. through a
trusi or an individual accouni in a pension or profit-sharing plan) any stocks, bonds or other
financial insirumenis or invesimenis that could be affected, either directly or by a direct effect on
the business enterprisc or aclivities underlying the investimenis?

[(J YES [(JNO [[] NOT APPLICABLE

J "Yes," briefly describe the circumstances bere (continuing on the Jast page of the form if
pecessary).

(b) do you have any other significant financial investments or interesis such as
commercial business inicrests (e.p.. sole proprietorships), investment interests (e.g., stock
oplions). or personal investment relationships (e.g.. involving parents or grandchildren) that
could be affected. either direcily or by a direct effect on the business enterprise or activities
underlying the invesiments?

(J YES [JNO [] NOT APPLICABLE
If "Yes," briefly describe the circumstances bere (continuing on the Jast page of the form if



DECessary).

3. PROPERTY INTERESTS. Taking into account rea) esiate and other tangible
property interesis. as wel) as intelleciual property (patents, copyrights, eic.) interests. if the
reports resuling from this activity (e.p.. commiliee service or service as a scientific peer
reviewer) were 10 provide the basis for government regulalory action or inaction with respect 1o
the malters addressed in the repons --

(a) do you or your spouse or dependent children own directly or indirectly any such
propeny interesis thal could be direcily affected?

[ 1 YES[INO [ NOT APPLICABLE

If "Yes," briefly descri be the circomstances bere (continuing on the last page of the form if
DECESSATY).

(b) 10 1the best of your knowledge. do any others with whom you have subsianiia)
common financial inieresis (e.g.. employer. business pariners. eic.) own direcily or indirectly any
such property interesis that could be directly affecied?

[JYES[JNO [ NOT APPLICABLE

11 "Yes,"” briefly describe tbe circomstances bere (continuing on the last page of tbe form if
pecessary).



4. RESEARCH FUNDING AND OTHER INTERESTS. (a) Taking into account your
research funding and other research support (e.g., equipment. facihties, industry pannerships,
research assistants and other research personnel, etc.), if the reports resulting from this activity
(e.g., commitlee service or service as a scientific peer reviewer) were 10 provide the basis for
government regulatory action or inaction with respect to the matters addressed in the reports --

(1) could the research funding and support for you or your ciose research colleagues and
collaborators be directly affected, or

(JYES [JNO [J NOT APPLICABLE

} "Yes," briefly describe the circumstances here (continuing on the Jast pa'ge of the form if
necessary).

(i1) if you have any research agreements for current or continuing research funding or
suppon from any party whose financial interests could be directly affected. and such funding or
support is directly related 10 the subject matier of the reguiatory process. do such agreements
sigmficantly limn your ability to independently conduct and publish the results of your research
(other than for reasonable delays in publication in order 1o file patent applications)?

[(J YES [INO [JNOT APPLICABLE

I "Yes," briefly describe the circumstances here (continuing on the last page of the form if
Decessary).

(b) is the central purpose of the project for which this disclosure form is being prepared a
critica) review and evaluation of your own work or that of your employer?

[(JYES [ INO [ | NOT APPLICABLE

If "Yes," briefly describe the circumstances here (continuing on the last page of the form if



necessary).

(c) Do you have any existing professional obligations (e.g.. as an officer of a scientific or
engineering society) that effectively require you to publicly defend a previously esiablished
position on an issve that is relevant 1o the funciions to be performed in this activity (e.g..
commitlee service or service as a scientific peer reviewer)

() YES[C]NO [JNOT APPLICABLE

If "Yes," briefly describe tbe circumstances bere (continuing on the Jast page of the form if
necessary).

(d) To 1he best of your knowledge. will your panicipation in this activily (e.g.. commitiee
service or service as a scientific peer reviewer) enable you 10 obiain access 10 a compelior's or
polential competitor's confidential proprietary information?

(JYES ] NO [ ] NOT APPLICABLE

If "Yes,” briefly describe the circumstances bere (continuing on tbe Jast page of the form if
Decessary).

(e) Could your participanion in this activity (e.£.. COMmMIIIEE Service of $ervice as a
scientific peer reviewer) create a specific financial or commercial competitive advaniage for you
or others with whom you have substantial common financial interesis?

) YES [ NO [JNOT APPLICABLE

1{ "Yes," briefly describe tbe circumstances here (continving on the last page of the form if



pecessary).

(1) 1f the activity (e.g.. commitiee service or service as a scientific peer reviewer) for
which this form is being prepared involves reviews of specific applications and proposals for
coniract, grant, fellowship. etc. awards 1o be made by sponsors, do you or others with whom you
have substantial common financial interests. or a familial or substantial professional relationship.
have an interest in receiving or being considered for awards thal are currently the subject of the
review being conducted?

[(J YES [] NO ] NOT APPLICABLE

11 "Yes," briefly describe 1be circumstances bere (continving on the last page of the form if
necessary).

() M the activity (e.g.. commiltee service or service as a scientific peer reviewer) for
which this form 1s being prepared involves developing requests for proposals, work statements,
and/or specifications, eic.. are you inlerested.in seeking an award under the program for which
the committee on which you have been invited to serve is developing the request for proposals,
work statement, and/or specifications -- or, are you employed in any capacity by, or do you have
a financial interest in or other economic relationship with, any person or organization that 1o the
best of your knowledge is interested in seeking an award under this program?

[(JYES [ JNO [ ] NOT APPLICABLE

1 "Yes," briefly describe the circumstances bere (continuing on the last page of the form if
necessary).



(h) Have you panicipaied in the development of the scientific basis or scientific portion of the
proposal or documeni(s) 10 be reviewed?

[JYES [ I]NO ] NOT APPLICABLE

If "Yes," briefly describe the circumstances bere (continving on the last page of the form if
necessary).

(1) Do you have any economic conflict of interest with regard 10 the outcome of your
commenis or recommendations on the proposal or documeni(s) 10 be reviewed?

[(JYES[JNO[]NOT APPLICABLE

If "Yes," briefly describe 1be circumstances bere (continving on the last page of the form if
Decessary).



FURTHER EXPLANATION OF "YES" RESPONSES:
provide further explanation here

During your period of service in connection with the activity for which this form is being
completed, ony chonges in the informaotion reported or any new information which needs to be
reported, should be reporied prompily by writien or electronic communication 1o the responsible
UC adminisirator

YOUR SIGNATURE (PRINT NAME) DATE

Reviewed by:

DATE
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Gerald W. Bowes, Ph.D.

November 2006

Background

In 1997, the Governor signed into law Senate Bill 1320 (Sher 1997). The language is now
incorporaled inlo Health and Safety Code Seclion 57004. The slatute requires the six CallEPA
arganizalions " to submit for external scientific peer review all proposed rules that have a
scientific basis or componenis.

The guidance described helein was developed 1o implementi the siatule requirement far the
Calitornia Siale Water Resources Cantrol Board and nine Regional Water Quality Control Boards,
This original Waler Board focus in no way limits ils use by all Cal/E PA organizalions, for which i
1s now intended. In fulure updales, references and examples relating 10 media topics beyond
waler quality will be included ii considered usetul.

These guidelines also shall apply 10 all subjecis chosen foi exiernal peer review, whether or not
they are subjec! 1o the sialule requiremeni, as described below. Reviewe! candidales for all
reviews musl meel the same no conflict of inleres! provisions.

The Statule Requirement for External Scientific Peer Review

The language trom Heallh and Salely Code Seclion 57004 1hal relales 1o exlernal scientific peer
1eview is provided here as Atlachment A. It defines 1he essence of oui challenge, and describes
the responsibililies of both 1the organization requesling the review, and ihe reviewers, As noted,
the 1equirement 1efers to all proposed rules 1that have a “scienlific basis” o1 “scienlific portions,”
and lhese phrases are defined in the code. The "agency” reterred lo is CallEPA The siatute
noles 1hal no Cal/lEPA organization shall 1ake any aclion 1o adaopl the final version of a rule unless
several conditions are mel. One of these is thal “The board, department or office submits the
scientific portions of the proposed rule, along with a statement of the scientific findings,
conclusions, and assumptions on which the scientific porlions of the proposed rule are
based and the supponring scieniific data, studies, and other appropriate materials, to the
external scientific peer review entity lor its evaluation.”

With respect 1o proposals invoiving water quality objeclives, we inlerpret Ihis 10 include the
soundness of the scientific basis of the objectives themselves, and the coniext in which they are
10 be implemenied.

The peer review process described in Ihese guidelines includes independent ideniification of
exiernal peer reviewer candidales by an oulside party. This is achieved through a conlraciual
anangemeni Cal/EPA has with the Universily of California, Berkeley. All candidales must
compleie and sign a Conflict of Interesi (COI) Disclosure form ihat is reviewed by an independent
enlily idenlified by CallEPA. Only approved candidales can serve as exlernal peel 1eviewers.

(1) Air Resouices Board: (2) Depariment ol Peslicide Regulation, (3) Department ol Toxic Substances
Contral; {4) Integraled Wasle Managemenl Board; {5) Otfice ol Enviranmenial Heallh Hazard
Assessmenl; and {6) Stale Water Resources Conliol Board and nine Regional Waler Quahly Conliol
Boards
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Do all Proposed Rules or Amendments with Scientlfic Components Require Scientific Peer
Review?

Sometimes the answer is No, peel review is not needed, or, at least, not for all of it. A Cal/lEPA
document provides some assistance for making this decision. It is titted, Unified California
Environmental Prolection Agency Policy and Guiding Principles for Extemal Scienlific Peer
Review, March 13, 1998 (Cal/EPA Guiding Piinciples) It notes that there are several
circumslances where work products do not require peer review under SB 1320 (Health and
Salely Code Section 57004), including the following:

A paricular work'producl thal has been peer reviewed wilh a known record by a
recognized experl or experl body. Addilional review is nol required if a new
application of an adequalely peer reviewed work product does nol depari
significantly from ils scientitic approach. These lypes of work producls would
include slandards developed by the U.S. EPA, which Cal/EPA adopls. These
U.S. EPA slandards are presumed to have been sufficienlly peer reviewed unless
additional peer review is required by law.

The "USEPA standards” are those that appear in a final (not draft) EPA document, which is
understood to have met EPA adoption requirements. That is, the draft document was sent out {a
sctenltic peer review, and the final document satistaclorily addressed teviewers' comments, as
EPA considered appropriate and necessary.

Note the caveat to this and other polenﬁal exceptlons described in the “Implementing
Language” section below.

Consideration Should be Glven to Whether the Scientific Basis for'a Specific Rule, Major
Scientific Initiative, or Method not Subject to Health and Safety Code Section 57004 Should
be Submitted for Externai Scientific Peer Review

The Cal/EPA Guiding Princi:ples document identifies such calegories ol work products (pp 6-7), as
described below. The distinguishing feature of these is thal they addiess imporant scientific
topics which woutd have slatewide significance. Examples are as lotlows:

1) Producls that Address Emerging or Coniroversial Issues, Have Significant Cross-
Media Implications, or Eslablish a Significan! Precedent
e g., Application of new scienlific findings in hazardous waste classification.
e.g., Risk assessment methods, development, and findings. (For example, impacts
concerning children or new environmental chemical {ate ransport models that
substantially modity risk ouicomes.)

2}  Scientific Products thal Support Regulalions, Standards, or Rules
e g, Critical technicat guidance documents tor the regulated community.

Page 2 of 22



The Regenls ot the University ot California, Berkeley
SWRCB Contract #: 11-135-240
EXHIBIT A, ATTACHMENT 2

California Environmental Protection Agency (CallEPA)
External Scientific Peer Review Guidelines
Gerald W. Bowes, Ph.D.

November 2006

3)  New Decision Criferia, Analytical Tools, or Models of Significance or Changes in
Assessmenl Methodologies fo be Used Roulinely in Risk Assessment
e.g., Significant new or revised models and othe! techniques designed to predicl
exposure, simulaje transpori, etc.
e.g., Changes or innovations in analytical measurement techniques lor poliulants.

Work Products Not Requiring Peer Review

The Cal/EPA Guiding Principles documeni refened 1o above noles thal lhere are several
circumstances where peer review is not 1equired under Heallh and Salety Code Section 57004.
These are in addition to Ihe EPA standards example given in the section above litled, Do All
Proposed Rules . . .. Peei review is not reguired Jor permils, variances, enforcement actions,
and similar types of aclivities, unless they are accomplished through rulemaking.

il'fnplemenii'ng Language Must Be Submitied For External Review

The context in which the "science” is 1o be applied must be understood by the 1eviewer. With
respect to water quality objeclives, thei implemenlation in a proposed rule is an integral part of
the rule’s scienlific basis. This use of the objectives mus! be submitted lor external review even if
the objectives themselves had previously been accepted as scientifically sound.

For example, proposed numerical water quality objectives 1o recreational shellfish harvesting
waters may be idenlical lo lhose recommended by the Califoinia Depanimeni ot Heallh Services
and the U.S. Food and Drug Administration. Pee! review could be assumed lo be not needed.
However, these numbers are integral to a specific sampling strategy and stalistical context and, if
any of the associaled paramelers are different in the regulalory action proposed lor adoption a
peei review must be perdormed.

For a Water Board Basin Plan Amendment o1 example, the mateiial 1o be reviewed must include
the amendmenl language. Where some uncenainty exisls, statf should contact me in writing, 1
may seek input from legal counsel, before responding in wriling ior the pro;ect record.

The Decision 1o Requesi External Reviewers: Who is Responsible?

Management in the Cal/lEPA organizations is 1esponsible for deciding whether o1 not a proposal
should be submitted lor external scientific peei review. Management must be familiar with and
have approved the detail ol Ihe request letler and its attachments, desciibed below. One ol the
atlachments highlights the essential scientific lopics to be 1eviewed and commented upon,

Another reason jor ensuring that the proposal is a solid product with committed organization
suppori is that a considerable effort is direcled to identitying willing and conflicl-ol-interest Iree
candidates who are noted expenris in then fields. Candidates aie diawn lrom academlc
institutions across the country.

The exiernal review is nol a time Jo1 seeking technical advice The process is nol a collaboralion
The proposed rule sent oul for external review is diat final and based on sound scientific
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principles, in the best professional judgment ol managemen! and stafl. The proposal must be
clearly expressed and based on defensible logic.

Stafl are encouraged 1o find colleagues who are preparing, or who have prepared, similar
requests 1o gain fiom an exchange ol ideas. Also, other eniities within the organization making
the request will have a role in review of the proposal in the path leading to adoption. Inform them,
including legal counsel, aboul the intended proposal and solicit comment as necessary.

If a decision is made that peer review is nol necessary, that conclusion must stand up lo future
challenge which could stop the proposed aclion in its tracks. A successtul challenge would result
in initiation of the peer review process. All of this could add months 1o the original adoption
schedule. The decision 1o go ahead wilth peer review, or nol, should be well thought out.

The external scientific peer review should take place and changes made which siafl consider
necessary, before documenis are sent out for public comment. Demanding schedules somelimes
require both reviews to take place simullaneously. Avoid this if possible.

Signing the Reguest for External Reviewers

Within the Stale and Regionat Waler Boards, the level of the person signing the request has been
lefi 10 the discretion ol the respective organizalions. Some prefer thal the Executive Officer or
Assistan! Executive Officer sign. Al the minimum, the request should be signed by the second
supervisary level or above.

The requesl includes a clear and detailed description of the scienlific basis of the proposal, and it
highhghts the individual topics thal later will be the focus of each reviewer's altenlion. Those
lopics, the commenis on them by noled experis, and subsequent Cal/EPA organization response
all will become part of the public record and the administrative record which is the legal basis for
a Cal/EPA organization aclion

This signoff by management is the most effeclive and consistent way of ensuring that staff and
managemeni are equally familiar with the details of the request. The reference 1o consistency is
based in pari on an observed flux in siafl in the organizations, which has shown that the peer
review mandale and the details lor carrying i out continues to be a new learning expelience for
many. The need for management signature is based also on the assumplion that management is
tamiliar with the peer review process and will provide guidance to stafl, as necessary.

Submitting the Request for External Reviewers

The request is inttialed by writing a letter 1o me with the inlormation listed below. Il should be
seni in draft email form, wilth three attachmenis.

This drafi can be sent by stafl afier management review. The leller tself will:

(a) desciibe the purpose of 1he requesi, noting 1hal it the proposal for review is intended tor
eveniual adoplion, the proposed adoption date will be Wdentified
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{b) indicale the date the documents will be ready for review, and your preferred period of review (I
suggest 30 days). Please be as accurale as you can aboul document availability Ofien,
reviewers agree 1o do the work wilhin a cerlain time frame,

{c) emphasize the imporiance of keeping to the review schedule. {As noted above, the external
scientific peer review should take place before the public comment period.)

{d) recommend the kinds of experlise stafl believes is appropriate for the review (Highlight the
experiise considered essential); Recommendations for reviewers are not permitied.

{e) provide lhe name, phone number, and e-mail address of the stafl contact for the projecl.

The three attachments will provide the information described below:

Attachmen! 1: A plain English summary ol the proposal, which is intended for fulure organization
action. This could be done on one page.

Altachment 2: The scientific issues you want the reviewers o address and comment on
The following two paragraphs will precede the list of scientific issues:

“The staiuie mandale for external scientific peer review (Health and Salety
Code Seclion 57004) states {hal the reviewer’s responsibility is to determine
whether the scientiific portion of the proposed ruie is based upon sound
scientific knowiedge, methods, and praclices.

We request that you make this determinatlon for each of the following issues
that conslitute the scientific basis of the proposed regulatory action. An
explanalory stalement is provided for each issue to focus the review."

The loliowing paragraph must be added here it a proposed rule is not the subject
of review: “For those work products which are not proposed rules, reviewers
musi measure the quality of the product with respect to the same exacting
standard as il it was subjeci to Health and Safety Code Section 57004
requirements.”

An exptanaiory paragraph or two must be provided to the reviewels lor each issue
you are presenting 1o them. This will make it much easier for reviewers 10 know
what your challenge is, and how you have addressed il.

The las! scientific issue should be followed by this stalement lo ensure the
reviewel is given an opporiunity to comment on the proposed Board aclion as a
whole: ’

“The Big Picture

Reviewers are nol limited 10 addressing onty the specilic issues presented
above, and are asked 1o contemplaie the following quesiions.
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{a) Inreading the statf technical reports and proposed implementation
language, are there any additional scientific issues that are parl of the
scientific basis of the proposed rule not described above? i so,
please comment with respect to the statuie language given above.

{b) Taken as a whole, is the scientific portion of the proposed rule based
upon sound scientific knowledge, methods, and practices?

Reviewers should also note that some proposed actions may rely
significantly on professional judgment where available scientific data are
not as extensive as desired to support the statute requirement for absolute
scientific rigor. In these situations, the proposed course of action is
favored over no action.

The preceding guidance will ensure that reviewers have an opportunity to
comment on all aspects of the scientific basis of the proposed Board
action. Atthe same time, reviewers also should recognize that the Board
has a legal obligation to consider and respond to all feedback on the
scientific portions of the proposed rule. Because of this obligation,
reviewers are encouraged to focus feedback on the scientific issues that
are relevant 10 the central reguilatory elements being proposed.”

An excellent example ol the suggesied formal is altached (Allachment B 1o this
guidance). It describes a proposed site-specific objective. Nole that queslions are
not asked. Independent scientific peer review is nol a vehicle for seeking technical
advice.

A lisling of people who have paricipaled in the development of the proposal. The
intent here is to identity academicians and ofher researchers from any of the
California university syslems, public or privale, and outside them, lhal have
pariicipaled in any stage ol projec! development. The peer review sialule forbids
any such parlicipant lrom taking pan in the review. So we wani 1o know who they
are: "No person may serve as an exiernal scientific peer reviewer for the
scientific portion of a rule if that person participated in the development of
the scientific basis or scientific portion of the rule.”

How Long will it Take to Have Reviewers Identified and Cleared for the Review

Assignment?

The period of time from my receipt of the final request o my contacling you laler with names of
approved reviewers, can range up to two months. This covers the period for finding candidales
by the University of Calilornia (UC) Project Director; completing the COI Disclosure form and
review by an independen! entily. The UC Project Director and | receive a leller irom the
reviewing authority indicating whether or not the candidates have passed the test. | a candidate
has nol been approved, a search for a ieplacement with comparable experlise is initialed. On
ihese occasions, the lwo-month period could be exceeded.
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What Happens After the Draft Request is Submitted?

I will review the drafi o ensure that all the required topics are covered and Ihal they are clearly
presented to minimize questions ol clarification by lhe UC Project Director, potential reviewer
candidales, and selecled revieweis once the review is underway. This reading of the drafi will be
done guickly. Afier the 1eview, | will contact the person who sent the requesl, suggest changes if
any are thought lo be necessary, and ask thal the final request {letter and three altachments) be
senl lo me elecironically with a signed, haid copy in the mail to follow. Then | will send Ihe
electronic copy 1o the UC Pioject Director. This person is nol identified in this guidance lo
emphasize the imporiance of ihe independence afiorded the University in selecling reviewers lor
CallEPA following sirict conllict-ol-interest considerations.

The UC Projeci Direcior sends the same request inlormation 1o polential reviewer candidates.
This opens a communication to determine if the candidales are inleresled and qualified. Once
suilable candidatles are identified, they are asked 1o complele and sign the COIl Disclosure form.,

My Response Letter to You

When candidales aie appioved as reviewers, | will wrile a lelter 10 the CallEPA organization
represeniative who 1equesled the exiernal reviewers. The letter will idenlity reviewers and
provide conlacl and biographical information. An example of this lelier is included here as
Allachmeni C. From this poini lorwaid, all subsequent communicalions will be direclly belween
the organization requesting the review, and the reviewers.

My lelter will tell you 1o contact reviewers immediately, and lel them know you have been
informed thal they have been approved as reviewers. The letler also will tell you 1o lel them know
your laiesi schedule lor sending the review malerials 1o them. Keep them current on changes to
lhis schedule. Then accepiance of the assignmeni oflen is conditional upon the original -,
schedule, so you will have lo delermine il changes are acceptable lo them. Keep me informed of
significant schedule changes as 1 am sometimes contacted by the Universily or the reviewers
when delays occur.

Providing Guidance {o Reviewers

Your second conlact with 1eviewers will take place when you send them Ihe material to be
1eviewed. A covel letter and attachments providing guidance 1o the reviewers must accompany
this material The Ihiee allachments oiginally senl with the letter of request lor 1eviewers must
be included wilh this cover lelier. The reviewers must clearly understand Ihat Ihe locus of the
review will be the topics ideniified in Allachment 2. Reviewers should have been sent this
information by the UC Pioject Ditector during the initial search for candidailes. Regardless, it now

should be sent directly lrom the Cal/E PA arganizalion o provide direction and conlexi for the
1eview.

Reviewers' Responsibility

From Health and Salety Code Section 57004
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“The external scientific peer review entity, within the timeframe agreed upon by the board,
department, or office and the external scientific peer review entity, prepares a writlen
report that contains an evaluation of the scientific basis of the proposed rule. If the
external scientific peer review entity finds that the board, depariment, or office has failed
to demonstrate that the scientific portion of the proposed rule is based upon sound
scientific knowiedge, methods, and practices, the repori shall state that finding, and the
reasons explaining the finding, within the agreed-upon timeframe.”

Response to Reviewers: Cal/EPA Organization Responsibility, and Flexibility in Response
From Health and Salety Code Section 57004:

"The board, department, or office may accept the finding of the exiernal scientific peer
review entity, in whole, or in part, and may revise the scientific portions of the proposed
rule accordingly. if the Board, department, or office disagrees with any aspect of the
finding of the external scientific peer review entity, it shall explain, and include as part of
the rulemaking record, its basis for arriving at such a determination in the adoption of the
final rule, including the reasons why it has determined that the scientific portions of the
proposed rule are based on sound scientific knowledge, methods, and practices.”

Such a determination and supporting rationale must be brought 1o the attention of the Board,
Depariment, or Office at the time the Rule is proposed for adoption. In adopting the proposed
Rule, the Board, Department, or Office would be concurring with staff’s rationale

Additional Information: Questions and Responses
1. How many reviewers are assigned to a project?

The complexity of 1he proposal and essential experlise identified tor its review will provide a
basis for the number of reviewers identified for a proposal. The number assigned, and the
experlise, is delermined by the UC Project Director afier careful consideration ol the
iormation provided in the request letter and its attachments, For Water Board proposals, the
number of reviewers has ranged from one lo eight

2. Do reviewers interact with one another as a committee?

Normally, reviewers act independentiy and are not organized as committees. This has proved
to be the mosl efficient way of getting the Walter Boards the miformation they need as they
move forward to consider adoption of 3 science-based regulation. Committees can be
tormed, but the potential need lor members 1o inleract would extend the suggested 30-day
review perod. '

3. Does a CallEPA organizatlon have any right to reject a reviewer if it feels that person is
not appropriate tor the assignment?
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As noted in (1) above, Ihe University Project Director identifies reviewer candidates based on
the information provided in the ielter of request for 1eviewers. This includes a desciiption of
recommended reviewer experiise. If the requesting organization feels thal essential expertise
is not represented by the identified reviewers, then | should be inlormed in wiiling with the
reasons for this conclusion. | will forward this statement to the Universily Project Director and,
it justification is sound, an additional reviewer will be found foi the assignment

Are discussions between staff and reviewers permissible?

No. There is one exception - the reviewers' need for clarification of cerlain aspects of the
documenls being reviewed, where this need has been expressed Clarification questions and
responses to them must be fransmitted in writing. These communications will become par ot
the adminisirative record. Independent peer review is chaiacierized by no interactions, o1 a
limited number of them. The organization requesting independent review should be careful
that stafi-reviewer communications do not become a collaboration, o1 aie peiceived by others
to have become so. The reviewers are nol lechnical advisors.

If a proposal has been revised significantly, and a Cal/EPA organization wants it
reviewed agalin, can the organization send it back to the same reviewers {or another
look?

No  This could unintentionally lead to collaboration, or the appearance ot such, which must
be avoided. Write me a letler stating the nature ot the changes and identity the ariginal
reviewers Add anything else thal is relevant to the revision. | wilt contact the UC Project
Director and transmit the justification for the request The Projec! Director will decide who
should review the revised documenis. it diflerent trom the original revieweis, each would
have to complete a COI Disclosure form. | wili contact you afier this decision has been made.

Do we need 1o respond to reviewers?

As a matier of courlesy, the Cal/EPA organization should acknowledge rece:pt ot the
commenls and thank the reviewers for taking time lo review the scientfic basis of the
proposed rule or other work producl

Reviewers also will be interested to know how the organization responded 1o then
commenis. As required by statute, the CallEPA oarganizalion can agree with critical
comments, and make adjusiments to meet this criicism, or it can disagiee, but it 1s required
10 staie why for each point of contention, the organization’s propesal i1s based on sound
scientific principles

It the organization provides this follow-up informalion 1o the reviewers, | tecommend that it
be done when the proposal has been revised as necessary, and il 1s ready 10 be sent out lor
pubhc comment This courlesy communication 1o reviewers 1s nol meani 1o establish a
dialogue o1 collaboration thal could influence subsequeni Board action
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if we are asked for a copy of reviewers’ comments, at what point in the process shouid
they be released?

Legal counsel advises thal reviewers' commenls are a matter of public record at the time
they are received by the CallEPA oi1ganization, and should be given to a requestor al that
time. .

Cal/EPA staff may feel more comiortable by first preparing responses o the comments and
adjusting the proposed rule or work product as necessary prior lo release for public
comment, before releasing the comments. Stall may suggest this as an alternative to a
requestor. However, if this person wanis them upon receip! by the Cal/E PA organization, the
review comments musi be provided al that ime.

if a reviewer sends an invoice with a copy of the review to the CallEPA organization
requesting the review, what shouid be done with the invoice?

The CallEPA organization should keep the review, bul retuin the invoice 1o the reviewer.

All reviewers previously have been instructed that upon completion of the assignment, they
shall send one 1uil set copy of the peer ieview directly to the CallE PA requesting organization
and one full set copy to the UC Project Dinector. The reviewers shall only send their invoices
direclly to the UC Project Director for review/appioval and not to the CallEPA organizations.
The UC Project Director will authorize payment for completed reviews.

Shouid there be any contact between Cal/EPA organizations requesting a review and
the UC Project Director, at any time?

No. This person is a neutral third party whose responsibibity 1t is to identity reviewer
candidates based on matenal prepared by a Cal/EPA organization. The strength of our peer
review process is the independence afiorded this individual. This keeps Cal/EPA
organizations Iree of any peiceplion that they might influence selection of reviewer
candidates for the current proposal and those in the future

Gerald W. Bowes, Ph.D.

Staff Toxicologist (Sup.)

Manager, Toxicology and Peer Review Section
Division of Water Quality

State Water Resources Control Board

1001 | Street

Sacramento, CA 95814

Telephone: (916) 341-5567

FAX: (916) 341-5463

Email gbowes@waterboards.ca.qov
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Health and Safety Code

§57004. Scientific Peer Review
(a) For purposes of this seclion, 1he following terms have the {ollowing meanings:
(1) "Rule” means either of the following

(A) A regulation, as defined in Section 11342.600 of ihe Government Code,

{B) A policy adopted by ihe Slale Water Resources Control Board pursuant 1o the Porler-
Cologne Water Quality Control Act (Division 7 (commencing with Section 13000) of
the Water Code) that has the effect of a regulation and that is adopled in order 1o
implement or make efieclive a slalule.

(2) "Scienlific basis” and "scientific porlions” mean those foundations of a rule thal are

premised upon, or derived from, empirical data or other scientific findings, conclusions, or
assumptions establishing a regulatory level, standard, or other requirement for the
protection of public healih or the environment.

{b) The agency, ot a board, deparimenl, or office within fhe agency, shall enter into an agreement
with the National Academy of Sciences, the University ol California, the California State
University, or any simifar scientific instilulion of higher learning, any combination of those
enlities, or with a scienlist or group of scienlisis of comparable stature and qualifications that
is recommended by ihe Presideni ol the University of California, to conduct an external
scienlific peer review of the scienlific basis for any rule proposed for adoption by any board,
deparimeni. or office within the agency. The scientific basis or scientific porlion of a rute
adopled pursuani lo Chaplet 6 6 {commencing with Seclion 25249.5) of Division 20 or
Chapter 3.5 {commencing wilh Seclion 39650) of Division 26 shall be deemed to have
complied wilh 1his section il it complies wilh the peer review processes eslablished pursuani
to these sialutes.

(c) No person may serve as an exiernal scienlific peer reviewer for the scienlific ponion of a rule
if thal person participaled in 1he developmeni of the scientific basis or scientific poriion of the
rule.

{d) No board, deparimeni, o office within the agency shall 1ake any action to adopi the final
version of a rule unless all of 1he following conditions are met:

(M

(2)

The board, departiment, ol office submils the scientific portions of the proposed rule, atong
wilh a siatemeni of the scienlific findings, conclusions, and assumplions on which the
scientific porlions ol ihe proposed rule are based ard the supporling scientific data,
studies, and other appropriate materials, 10 the external scienfific peer review enlity for ils
evaluation.

The exlernal scienlific peer review entity, within the timeframe agreed upon by the board,
deparimenl, or office and the exlernal scienlilic peer review enlily, prepares a writien
reporl 1hal contains an evalualion of the scienlific basis of the proposed rule. if the
external scientific peer 1eview entily finds that the board, depariment, or office has failed
o demonsirate thal the scientific porlion of the proposed rule is based upon sound
scientific knowledge, meihods, and practices, the reporl shall stale that finding, and the
reasons explaining ihe finding, within the agreed-upon timeframe. The board, depariment,
or office may accepl the finding of ihe exiernal scientific peer review entity, in whole, or in
parl, and may revise lhe scienlific porlions of the proposed rule accordingly. i the board,
deparimenl, ot office disagrees with any aspect of ihe finding of the external scientific
peer review enlity, it shall explain, and include as parl of the rulemaking record, its basis
for arriving al such a delerminalion in the adoplion of the final rule, including the reasons
why il has delermined thal ihe scienlific porlions of the proposed rule are based on sound
scienlific knowledge, methods, and praclices.

{e) The requiremenls of this seclion do not apply 10 any emergency regulalion adopled pursuani
1o subdivision (b) of Section 11346.1 ot the Governmenl Code.

i) Nothing in this seclion shall be inleipteled 1o, in any way, limil the authorily of a boaid,
deparimenl, ot office within the agency 1o adopi a rule pursuani 1o the requirements of the
slalule ihal authorizes ot tequires the adoplion ol the rule.
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The Regents of the University of California, Berkeley
SWRCB Conftract # 11-135-240, EXHIBIT A, ATTACHMENT 2

To: Dr. Gerald W Bowes

From: Renee Purdy DeShazo
Staff Environmental Scientist

Re: Request for External Peer Review of Proposed Basin Plan Amendment to Adopt Site-
Specific Ammonia Objectives

Date: Aprit 15, 2004

The Los Angeles Regional Water Qualty Contro! Board (LA Regional Board) requests by
transmittal of this memo that State Board identity and assign reviewers 1o provide external peer
review of a proposed Basin Plan amendment per the requiremenis of Health and Safely Code
seclion 57004

The proposed amendment would incorporate site-specific ammonia objectives (SSOs) for select
inland fresh walers, including various reaches of the Sania Clara River, San Gabrie! River and
its tributaries, and Los Angeles River and its iribularies. The proposed amendment would
change the currenl 30-day average (1e chronic) ammonia objeclive set 1o protect aquatic
organisms for 1his subset of inland fresh walers. (The current Basin Plan objective is based on
US EPAs most 1ecent recommended lederal CWA section 304(a) criteria for ammonia,
published in 1999.) The goal of this amendment is 1o take inlo account site-specific conditions
that may alter the toxicily ol ammonia to aquatic life. The proposed sile-specific objectives are
based on water eflect ratios (WERSs), which take into account the diflerence in ammonia toxicity
observed in loca! water bodies as compared to that observed in laboratory water.

The Los Angeles Regiona! Board at its regularly scheduled meeting on August 5, 2004 will
consider the proposed amendment. The stafl report and supporiing 1echnical reports will be
ready for review by May 3, 2004 Given the importance of this amendment, we request that the
reviewers provide comments within 30 days of receipt ol the staff reporl and supporling
documenls

We recommend that State Board solicit reviewers with experlise in toxicity and water chemistry
and a familiarily with standards development and, specilically, methods for deriving sile-specific
objectives

Addiliona! background information for 1he proposed basin plan amendment is provided in
Altachment 1. Scientific issues to be addressed by peer reviewers are listed in Altachment 2
Individuals involved in development of the proposed amendment are identified in Attachmenl 3

The stafi contact tor this amendment is Renee DeShazo, who can be reached at (213) 576-
6783 or via e-mail at ideshazo@rb4.swicb.ca.gov. Please feel free 10 call me if you have any
questions aboul this request, and thank you tor your assislance.
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PROPOSED AMMONIA SITE-SPECIFIC OBJECTIVES FOR THE L.OS ANGELES, SANTA CLARA AND SAN
GABRIEL RIVERS AND THEIR TRIBUTARIES

Summary of Proposed Action

. Summary

The Regional Board stall proposes an amendment to the Basin Plan to incorporale site-specific
ammonia objectives (SSOs) for select inland fresh walers, including various reaches of the
Santa Clara River, San Gabriel River and ils tributaries, and Los Angeles River and its
iributaries. The proposed amendment would change the current 30-day average (i.e. chionic)
ammonia objectives set to protect aqgualic organisms for this subsel of iniand ftesh waters
(Current Basin Plan objectives ate based on US ‘EPA's most recent recommended lederal CWA
section 304{a) ctiteria for ammonia, published in 1999.) The goal of this amendment is to take
into account site-specific conditions thal may alter the foxicity of ammonia 1o agualic lite. The
proposed sile-specific objectives are based on water eflect ratios (WERs), which 1ake into
accoun! 1he diflerence in ammonia loxicity observed in local water bodies as compaied to thal
observed in laboratory water,

I\, Rationale

In 1999, the US EPA issued an updale to the 1984 Ambient Water Quality Criteria {or Ammonia
(1999 Update). In both ot the critetia documents, the US EPA acknowledged that ammonia
loxicily may be dependent on Ihe ionic composition-of the exposuré water, but the eflecls and
understanding ol Ihese eflects were insufficient 10 allow inclusion of them in the national crileria
denvation The 1999 Updale states that these effects will "have to be addressed using watel-
efleci ratios or othet sile-specific approaches” (US EPA, 1999). EPA acknowledges that it is
possible that WERs tot ammonia migh! be substantially different from 1 if Ihere is an interaclion
wilh other pollutanis o1 if thete is a substantial diflerence in ionic composition (US EPA, 1999,
Appendix 8) Studies cited in the 1999 Update include several studies done to invesligatle ihe
impacts of the 1onic composition of the exposure water on the loxicity of ammonia 1o a number
of species, including Allaniic salmon, 1ake trout, rainbow trout, Ceriodaphnia dubia, and Hyalella
azleca.

The results of these studies indicate that the toxicily of ammonia may be teduced in
waterbodies simiar 1o those found in Soulhern California with high hardness and elevated
concentralions of certain 1ons (calcium, sodium, and polassium). Because the walerbodies in
Los Angeles County are pnmatily efiluent-dominated, the hardness and ionic concentrations in
these walerbodies ate much higher than the concenfrafions found in the laboratory diiution
water used in the studtes Ihat were the basis for.lhe ammonia criteria. For this reason, there is
a potential 1o develop a WER tor ammonia in these waterbodies.

. Methodology

When developing WERs 1or ammonia, the US EPA recommends the procedures outlined in
“Interim Guidance on Delermination and Use ot Water-EHlect Ratios tor Metals” (US EPA, 1994)
The melhodology used lo develop the proposed site-specific objeclives is consislenl wilh Ihis
guidance and wilth US EPA's "Guidelines lor Deriving Numerical National Wate: Qualily Crileria
tot the Proteclion ol Aqualic Organisms and Then Uses” (1985)
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(Original language ediled lo relale stalute requirement
for external scientific review clearly lo lopics that will be subject lo review)

PROPOSED AMMONIA SITE-SPECIFIC OBJECTIVES FOR THE LOS ANGELES, SANTA CLARAAND SAN

GABRIEL RIVERS AND THEIR TRIBUTARIES

Description of Scientific Issues {o be addressed by Peer Reviewers

The statute mandate for external scientific peer review {Health and Safety Code
Section 57004) states that the reviewer’s responsibility is to determine whether the
scientific portion of the proposed rule is based upon sound scientific knowiedge,
methods, and practices.

We request that you make this determination for each of the following issues that
constitute the scientific portion of the proposed reguiatory action. An explanatory
statement is provided for each issue to focus the review.

1. Use of the WER approach along with the "Guidelines for Deriving Numerical Water
Quality Criteria for Protection of Aquatic Organisms and thelr Uses" to develop SSOs

for these waters.

in both ol the 1999 Updale and the earlier 1984 Criteria Document, the US EPA
acknowledged thal ammonia toxicity may be dependent on the ionic composition of the
exposure water, bul the efiects and understanding of these eflects were insufficient to
allow inclusion of them in the national criteria derivation. The 1999 Update states that
these eflects will "have to be addressed using water-effect ratios or other site-specific
approaches” (US EPA, 1999). EPA acknowledges that it is possible that WERs fo
ammonia mighl be substantially different from 1 if there 1s an interaction with other
pollutanis or if there is a substantial difference in ionic composition (US EPA, 1999,
Appendix 39) Studies cited in the 1999 Update inciude several studies done to
investigate the impacls of the ionic composition of the exposure waler on the toxicily of
ammonia o 3 number of species, including Atlantic salmon, lake trout, rainbow trout
Cenodaphnia dubia, and Hyalelia azleca.

The results of these studies indicate that the loxicity ol ammonia may be reduced in
waterbodies similar to those found in Southern California with high hardness and
elevated concentrations of certain jons (calcium, sodium, and potassium). Because the
walerbodies in Los Angeles County are primarily effluent-dominated, the hardness and
ionic concentrations in these waterbodies are much higher than the concentrations found
in the laboratory dilution water used in the studies that were the basis lor the ammonia
crtena. For this reason, there is a polential to develop a WER for ammonia in these
walerbodies

2. Selecting Hyalella azteca as the primary specles and fathead minnow as the
secondary species in the WER study.
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Based on requiremenis in the WER guidance (US EPA, 1884), Hyalella azleca was
chosen as the primary lest species for the siudy.. In the 1999 Updale, the 30-day
average (chronic) criterion was developed based on a limited number of chrenic toxicity
sludies. The mosl sensitive species used in the development of the criterion was
Hyalella azteca (see 1999 Update, p. 76). Uwe Borgmann conducled the chronic study
used in the development of the crileria in 1994. Borgmann also conducled acule toxicity
tesls on Hyalella that indicate that hardness and concenlralions of ceriain ions may have
a significant impact on the loxicily of ammonia 1o Hyaleifa. As requited in The WER
guidance, the endpoint of the Hyalella chronic toxicily test is close 1o, bul not lower than,
the chronic criterion for these walerbodies al Ihe pH values observed in the walerbodies.
The Hyalella acute toxicity endpoint value is higher than the acule crilerion for these
walerbodies: Additionally, initial tesls have demonstraled that the condilions in these
rivers significantly affect the toxicity ot ammonia lo this species. For lhese reasons,
Hyalelia is an appropriate species to use in the development ol a WER for these
waterbodies.

The WER guidance requires that al leasl one fesi be conducled wilh a secondary
species 1o confirm the results with the primary species. Based on a review of the 1999
Updale and olher siudies thal have been conducled and given 1hat all ihe walerbodies in-
question are designated as warm waler habilal (WARM), the secondary species used in
ihe study -was lhe fathead minnow {(Pimephales promelas) The {athead minnow is the
4™ most sensilive species used in the developmeni ol the chronic crilerion in the 1999
Update.

Use of acule tests to develop chronic WERSs.

The magnilude of a WER is likely 10 depend on the sensitivily ol the lesl used 1o
delermine the WER. More sensilive lests aie expecied lo resull in higher WERs and
less sensilive 1esis will resull in WERSs closer 1o 1 (USEPA, 1594). Foi the purposes of
ihis sludy, acute Hyalelia studies are the basis of the development ol the chronic WER.
As expecied, the acute toxicilty tests resulled in a lower WER Ihan the chronic studies.
The resulling SSO is therefore conservalive. Addilionally, 1he shorlel and less cosily
acule studies allowed more studies 1o be conducied. Finally, the acule 1oxicily 1esi for
Hyalelia is a more frequenily used and established les! 1han the chionic loxicily lesl so
ihere are more dala from other laboralories lo compaie to the monitoring resulls, The
WER guidance specifically outlines that the endpoint of the les! is 1the determining factor
for selecling the lesl, nol whether or not the lesl is chronic or acule. As a result,
according 1o the guidance, a WER developed using acule 1oxicily tesls may be applied
io a chronic crilerion and vice versa as long as the endpoinl ol the piimary lest is nol
lower than the criterion being adjusied (see discussion unde! #2 above).

The decisions regarding the sampling design (i.e. sampling locations, frequency and
seasonality). :

The Interim Guidance for the Development of Waler Effects Ralios for Melals (EPA,
1994) specifies the minimum number ot samples and lypes ol samples 1o be collecled
lor the developmeni of @ WER. The guidance iequires at leasl three samples, lwo of
which should be collecied within 1 1o 2 limes Ihe design flow of the walerbody and one
collecied in flows 2 10 10 times the design flow The guidance does nol have specific
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requirements for the numbesr of sampling locations thal are required. The only
requirement is thal the number of sampling locations be “sufficient to characlerize the
site to which the SSO will apply.” To avoid dilution of the site water samples during
toxicity testing, the ammonia concentration in the site waler needs fo be as low as
possible.  This requirement limits the choice ol sampling locations to sites with
sufficienily low ammonia concentrations. Additionally, site access is a_consideration,
especially for wet weather sampling, further restricting the choices of sampling locations.
For this reason, only one location is used for each discharger at a location downstream

of the dischaige.

Samples were collected at ten stations, each downstream of 2 wasiewater treatment
plant At all but one station, four acule Hyalella azleca toxicity tests and one chronic
Pimephales promelas (lathead minnow) test were collected. Additionally, al five stations,
a chronic Hyalella azleca test was conducted to confirm 1hal the use of acule lests to
establish WER values was appropriately conservative for Ihe purposes of this study. As
a result of some QA/QC problems with the analysis of some samples, four acute
Hyalelia tesls, two chronic Hyalella tests and three chronic lathead minnow tests were
rejected and not used in the study analysis Thereloie, a lotal of 35 acute Hyalelia tests,
three Hyalella chronic tests, and seven chronic fathead minnow lests were successlully
conducted during this study. The acute Hyalella tests were conducted during both dry
and wet weather to assess the impacts of differenl seasons on the WER. Sampling
began in January 2002 and was completed in February 2003. In addition, an initial study
fo assess the potential for developing a WER for ammonia was conducted in October
2000 at two sites on the Los Angeles River and at two sites on the San Gabriel River.

5. (a). Use of the laboratory toxicity tests in the final caiculation of the WERs and SSOs.
(b). The decisions to retain or reject problematic toxicity tests.

All tests were reviewed and a summary of all the QA/QC requirements in the WER is
included in the technical repon. Although a number of devialions from the testing
prolocol were determined, only a few were considered to have a significant impact on
the test results. Listed below are the iwo criteria used to determine if a test was
unaccepiable for lhe purposes of the study:

1. Survival in the laboratory dilulion water conlrol test was below the acceplable level
for the test. :

2. Dissolved oxygen levels in the test were below the minimum required value for more
than 10% of samples collected during the lesting period.

In some cases, control survival in the site waler was below the required survival rate,
These tests were slill considered acceptable as long as the survival rate in the iaboratory
dilution water control was accepiable, because the control sampies in site water all
conlained some ammonia that might have impacted the survival ol the test organisms
These two criteria were used to eliminate unacceptable test results from the WER
analysis because the EPA ammonia criteria documents used both the control survival
and the dissolved oxygen levels to determine whether or not a paricular study would be
included in the calculation of the national ammonia criteria. Additionally, it was clear
trom the dala review lhat these two issues had impacted the results of at least some of
the tests that failed the criteria.
6. The methodology for calculating the final WERs and SSOs.
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The calculation of the final WER for the study is based on the process oullined in the
WER guidance document. The process involves calculating WERSs for each of the dry
weather evenls and taking the adjusted geomelric mean of those WERs. Thal result is
then compared to the WER calculated for wet weather evenis (hWER) 1o determine the
final WER (fWER). '

The WER guidance procedure places a large emphasis on the wel weather sample and
the results obtained during wel weather. During the calculation of the wet weather
hWERs, it became clear thai the determination of the hWER was significanfly impacted
by Ihe assumptions used in calculating the hWER, especially the flow conditions
Because the flow conditions are highly variable in Soulhern California, the use of a
hWER based on a flow condition that could change dramalically over a very short period
of time is difficull to justify. Consequently, the appropriateness of using the wel weather
hWER versus the adjusied geomettic mean of the dry weather WERs was evalualed.

The hWER calculations geneially 1esult in wel weather hWERs that are significantly
higher than the adjusted geometiic mean of the dry weather WER. The one exception is
LA2 where the hWER drives the fWER using Ihe calcutation conditions chosen.
However, because the choice of calculation condilions causes such variability in the
hWER, under other wel weather conditions, the hWER may not be the lowest value
Over the cowrse of the storm at LA2, the hWER was estimaled 1o range from 1.0 1o 409
based on the changing flow conditions in the river.

Additionally, the chronic objeclive is the only objective being adjusted by the f\WER. The
chronic objective 1s based on a 30-day averaging period. Wet weather evenis in
Southern Calilornia occur over a matter of hours lo days, but generally do not last 1or
weeks at a time. Therelore, the application of a hWER based on a shori-term condition
to a 30-day chronic objective is not appropriate. Therefore, it was delermined that the
appropriate approach for this study was to use the adjusted geometiic mean of the dry
wealher evenls as the f{WER for all ot the siles.

To calculate the SSOs for a waterbody reach, a new crilena equalion was developed.
Each equation was calculated based on EPA guidance for determining aquatic fife
criteria (US EPA, 1985). The SSOs are all equal to the pH relationship mulliplied by 1he
lower of 1) the Hyalella value adjusted by the WER or 2) the lowesl fish value. This
ensures that the SSOs are proleclive of both fish and invertebrales.

The rationale of only adjusting the inveriebrate data (GMCVs) in the national dataset
to derive site specific objective equations given the diHerences in observed WERs
between fish and invertebrates.

During the lesting, It became clear that a WER greater than 1.0 for the sensitive
inveriebrale species, Hyalella, occuired in the walerbodies, bul a WER for a sensitive
fish species, {athead minnow, was closer to 1. Consequently, an adjusiment was made
1o 1he analytical approach, based on discussions with the Technical Advisory Committee
(TAC) for the study, to take this fact into consideration. Specilically, to develop the SSOs
for ammonia, the final WERSs calculated fiom the Hyalella toxicity tesls were used 1o
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revise the inverlebrate porticn of the criterion equation, whereas the fish porion of the
equation was nol revised. Afier the adjusimenis to the invertebrate portion of 1he
equation, the criterion was recalculatled 1o determine the SSO. in these calculations, the
objective is determined by the lower of 1) the temperature-adjusted Hyalella Genus
Mean Chronic Value (GMCV) and 2) the lowest fish GMCV. This approach results in a
5SSO0 that is protective pf both inveriebrate and fish species

The decision to use the criteria pH relationship {(from the US EPA 19%9 Update) rather
than a study-specific pH relationship for Hyalella to calculate the fWERs and SSOs for
the study.

The TAC requesled that the pH relationship for Hyalella be examined to determine
whether or not it matched the pH relationship developed in the 1999 Update. The pH
relationship 1s a cntical part of the study because it 1s used to adjus! the resulis from the
laboratory dilution waler tests lo equivalent results al the same pH as the sile waler
{belore the WER 1s calculated). A separale pH study was conducled and the results of
that study as well as the results {from all of the laboratory dilution water tests were
compared to the criteria pH relationship to determine it differences exisled that justified
the development of a separale pH relalionship for Hyalella. The comparison
demonsirated that, at least for the average pH values found in the walerbodies in this
study (7.34 to 8.05), the Hyalella pH ielationship does nol appear lo be significantly
different from the criteria pH relationship. Additionally, the use of a pH relationship
developed based on lhe study would have resulted in WERs that are higher than the
WERSs calculated using the EPA pH relationship. So the use of the EPA pH relationship
15 a conservalive approach to developing the WE Rs and SSOs for the study. As a result,
a separale pH relationship was not used to calculate the WERs and SSOs for the study.

Use of the recommended SSOs to protect Threatened and Endangered specles.

After the SSO values were calculated, the resulls were compared to the loxicity
thresholds for any rare, endangered, threatened, or locally imporiant species present in
the waterbodies 1o ensure that the results were piotective of those species.

The decision by Regional Board statl, based on the results of the study, to
recommend that the Board adopt reach-specific 30-day average objective equations
{rather than watershed-wide SSOs or one SSO for all three watersheds).

The variability in I\WERs between sites and watersheds is nol very significant, ranging
from 1.395 to 2.303. For the most part, the watershed fTWERs and overall \WER for the
study are all around 2. To determine whether o1 not the differences between the sites
were significant, an analysis of variance (ANOVA) was conducted.  This analysis
basically compares the means of the WERs collecled al each site, the variance of the
WERs, and information about the entire dalasetl to determine if the resulls are
siatistically different at a 95% confidence level The 1esulls demonstrated that all of the
WERs were statistically similar al the 95% confidence level except BW1 and SGR2.
Because diflerences were seen betlween the Burbank Western Wash and the San
Gabriel River, the chosen approach foi this study was to use a site-by-site approach 1o
account for the vanabilily observed in the waterbodies and account for the possible
differences in the 1ons causing the WER ‘as demonsirated by the water quality analysis
comparison
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The Big Picture

Reviewers are not limited 1o addressing only the specific issues presented above,
and are asked 10 contemplate the broader perspecilive.

(a)

(b)

In reading the stalf iechnical reports and proposed implementation language, are
there any additional scientific issues that are parl of the scientific basis of the
proposed rule not described above? W so, please comment with respect 1o the
staiule language given above.

Taken as a whole, is the scientific portion of the proposed rule based upon sound
scientific knowledge, methods, and practices?

Reviewers should also note that some proposed aclions may rely significantly on
professional judgment where available scientific data are not as exiensive as
desired 1o suppori the statute requirement for absolute scienfific rigor. Inthese
siluations, the proposed course of action is favored over no action,

The preceding guidance will ensure 1hat reviewers have an opportunity 1o
comment on all aspects of the scientific basis of the proposed Board action. At
the same time, reviewers also should recognize 1hal the Board has a legal
obligation to consider and respond 1o all feedback on the scientific portions of
the proposed rule. Because of this obligation, reviewers are encouraged 1o focus
feedback on the scientific issues that are relevant 1o the central regulatory
elements being proposed.”
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PROPOSED AMMONIA SITE-SPECIFIC OBJECTIVES FOR THE LOS ANGELES, SANTA CLARAAND SAN

GABRIEL RIVERS AND THEIR TRIBUTARIES

Individuals Involved in Development of Basin Plan Amendment

Consultant
Larry Walker Associates - Ashli Cooper Desai

Technical Advisory Commitiee

Charles Delos, US EPA Headquarters

Gary Chapman, Paladin Water Qualily Consulling
Steve Bay, SCCWRP

Reguilaled Community

Los Angeles County Sanitation Distiicts — Beth Bax

City of Los Angeles, Bureau ol Sanitation — Shahrouzeh Saneie
City of Burbank — Rodney Andeisen

US EPA Region IX
Robyn Stuber

Terry Fleming

Coordinating Commitiee

Name Qrganization
Ron Bofiorf FOSCR
Jacqueline Lambrichts FOSGR

Rick Harler LASGWRC
Leslie Mintz Heal the Bay
Bill Depoto LACDPW
Mauricio Cardenas DFG

Bill Reeves SWRCB

(No individual identified) FOLAR
Denise Steurer USFWS
Karen Evans USFWS
Heather Merenda City of Santa Clanta
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T10: John H. Roberlus
E xecutive Officer
San Diego Regional Water Qualﬂy Control Board

Original Signed By

FROM: Gerald W. Bowes, Ph.D.
Chief, Toxicology and Peer Review Section
DIVISION OF WATER QUALITY

DATE: Oclober 14, 2005

SUBJECT PEER REVIEWERS FOR PROPOSED BASIN PLAN AMENDMENT
INCORPORATING THE TMDLs FOR INDICATOR BACTERIA AT SAN
DIEGO BAY AND DANA POINT HARBOR SHORELINES

In response to your request lor peer reviewers for the proposed Basin Plan Amendment
idenlified above, |1 am pleased to send you the name of two reviewers who have been
selected 1o perform this review. These people have been approved by the University of
California, Office of the President (UCOP), based on ils review ol a COI Disclosure form
that each was required o complele,

The reviewers' names are given below. Flease confirm with Ihem thal the review matenial
should be sent lo the address indicated:

1 Name and coniact information for Peer Reviewer No. 1
2. Name and contaci information lor Peer Reviewer No. 2

| am providing biographical information for Prolessors and
with this lefler.

You should now conlact Prolessors and immediately, Lel them
know you have been notilied thal they will be the exiernal reviewers for your proposed
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John Robertus -2~

Board action. Also, tell them when 1o expect the matenal for review. The letter of request
1o me provided this informalion, and reviewer candidales’ acceplance of the assignmenl
often is conditional on their availability at that time. I the date has changed, confirm with
the reviewers that the new dale is acceplable. Keep in periodic contact with each 1eviewer
if the date i1s expecled o change again. | would like to receive copies of these email
transmitials to keep up-to-date. | am always contacled by reviewers and the University
when delays in the process arise

* = .
{ Language contaiming additional conflict of interest guestions deleted.}

Your letter fo the reviewers should include the same three allachments that you provided in
your reques! lefter lo me. Be clear to them that the second altachment, which lists the
componenls of the scienltific basis of the proposed rule, will be the focus of the review

When all interactions with them have been completed, please let me know for the
peer review files | keep here. This information also Is essential for the peer review

tracking report | write each month, which is provided to Division management and
our Executive Office.

My files also should include the peer reviewers’ comments and Board responses,
and | request that you send this information to me for the record as well.

If 1 can provide additional help, feel free to conlacl me al any time during the review
process

Altachments

* The conflict of interest review procedure for this new Interagency Agreement (#06-104-600-0)
inc'udes coverage of the two lopics highlighted. There is no longer any need foi CallE PA
organizations to contact reviewers on them.

WSlandards Section\othen\Exhibil F Peer Review Guidance 101006.doc
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Supplement to CalfEPA External Scientific Peer Review Guidelines -
CalEPA Interagency Agreement with University of Calitornia
Gerald W. Bowes, Ph.D.

January 7, 2009

Guidance to Staff:

1. Revisions H you have revised any pari of the initial request, please stamp "Revised” on
each page where a change has been made, and the dale ol the change. Clearly describe
the revision in the cover letler fo reviewers, which Iransmils the material 1o be reviewed.,
The approved reviewers have seen your onginal request leller and attachments during
the solicitation process, and musi be made awaire of changes

2. Documenis requiring review. All imporant scientific underpinnings ol & proposed science-
based rule musi be submilted for exlernal peer review, The underpinnings would include
all publications (including conlerence proceedings), reports, and raw data upon which the
proposal is based. H there is a question about the value of a paricular document, or paris
ol a document, | should be contacted

3 Documenis nol requiring review. The Cal/EPA Exieinal Peer Review Guidelines nole that
there are circumstances where external peer review ol supponing scienlific documenis is
nol required. An example would be "A paricular work product that has been peer
reviewed with @ known record by a recognized experl or experl body." | would treat this
allowance with caution, H you have any doubt about the qualily ol such external review,
or ol the reviewers’ independence and objeclivity, thal work produc! - which could be a
component of the proposal - should be provided to the reviewers.

4 implementation review. Publicalions which have a solid peer review recoid, such 'as a US
EPA Cnteria document, do nol always include an implementalion strategy. The Cal/EPA
Guidelines reguire that the implementation of the scientific componenis ol a proposal, or
other inilialive, must be submilted lor external review.

5 Identily of exiernal reviewers. External reviewers should nol be intormed about the
identity of other external reviewers. Our goal has always been to solicit truly independent
comments from each reviewer. Allowing the reviewers to know the identity ol others sets
up the potential for discussions between them thal could devalue the independence ol
the reviews

6. Panel Formalion. Formation of reviewer panels is not appropnate. Panels can {ake on ihe
appearance ol scientific advisory committees and the external reviewers identified
through the Cal/EPA process are not lo be used as scientilic advisors.

7 Conlerence calls with reviewers. Conference calls with one or more reviewers can be
inferpreted as seeking collaborative scientific input instead of critical review. Conterence
calls with reviewers are no! allowed.
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Guidance to Reviewers from Staff:

1 Discussion of review

Reviewers are nol allowed to discuss the proposal with individuals who participaled in
development of the proposal These individuals are hsted in Atlachment 3 of the review

request.

Discussions between slall and reviewers are nol permilted Reviewers may request
clarification of certain aspects of the review process or the documenis senl 1o them.

Clarification queslions and responses must be in wnling, Clarification questions about

reviewers' commenis by stafl and others affilialed with the organizalion requesting 1he

review, and the responses 1o them, also must be in wiiling These communicalions will
become par of the administrative record.

The organization requesting independeni review should be carelul thal organizalion
reviewer communications do not become collaboration, or are perceived by olhers 1o
have become so The reviewers are nol technical advisors. As such, they would be
considered paricipants in the development of the proposal, and would not be considered
by the University of California as external reviewers lor future revisiens of this or retated
proposats. The statute requiring exiernal review of science-based rules proposed by
Cal/EPA organizations prohibils participants serving as peer reviewers.

2. Disclosure of reviewer tdentity and release of review commenis.

Confidentiality begins at the point a poteniial candidale is conlacied by the University of
Catifornia. Candidates who agree 1o complete the conllict of interest disclosure form
should keep this maller confidential, and should not inform olhers about their possible
role as reviewer.

Reviewer identity may be kepl confidential untit review commenis aie received by the
organization that requesied the review. After the comments are received, reviewer
idenlity and commenis must be made available 1o anyone requesiing them,

Reviewers are under no abligation to disclose their idenlily 1o anyone enquiring. i is
recommended reviewers keep their role confidential uniil after their reviews have been
subrmnitted.

3. Requests |o reviewers by third parties 1o discuss commenlis

AHer they have submitled their reviews, reviewers may be approached by 1hird parties
represeniing special inlerests, the press, or by colleagues. Reviewers are under no
obligation o discuss their comments with them, and we recommend thal they do nol

All outside parlies are provided an opporlunity 1o address a proposed regulalory action
during the public commeni period and al the CallEPA organization meeting where the
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proposal is considered for adoplion. Discussions ouiside these provided avenues for

commeni could seriously impede the orderly process for vetting the proposal under
consideralion. i

4. Reviewer conlacl information.

The reviewer's name and professional affiliation should accompany each review Home
address and other personal coniac! informalion are considered confidential and should
nol be part of the commenl submitlal.
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Exhiblt B
Budget Detail and Payment Provisions

1. invoicing

A,

For services salislaclorily rendered according to the scope ol work and the terms,
conditions and exhibits of this agreement, and upon receipt an approval of the invoices,
Cal/EPA agrees to compensate the Contractor for actual expenditures incurred in
accordance with the budgel(s) attached herelo.

B. Invoices shall include the Agreement Number, Cal/fEPA organization name, and'shall
be submitted in triplicale not more irequently than monthly in arrears to:

Attention Dr. Gerald W. Bowes

Office ot Research, Planming and Performance

State Waler Resouices Control Board

1001 | Street, 16th Floor

Sacramento, CA 95814

C. Invoices shall

1) Be prepared on Contractor letterhead. If invoices are not on produced letterhead
invoices must be signed by an authorized official, employee or agent certilying that
the expenditures claimed represent actual expenses for the service performed
under this contract.

2) Bear the Conlractor's name as shown on lthe agreement.

3) Bear CallEPA's organization name (see Exhibit A-Scope of Work, paragraph 4)

4) ldentity the billing and/or performance period covered by the invoice.

5) ldentity the reviewer's name and cosis {subcontractor). ’

6) Itemnize costs for the billing period in the same or greater level of detail as
indicated in this agreement (Exhibit B, Aftachment 1, 2, 3, 4, and 5). Subject lo
the terms of this agieement, reimbursement may only be sought for those costs
and/or cos! categories expressly identified as allowable in this agreement and
approved by Cal/lEPA.

2. Budget Contingency Clause

A. It is mulually agreed that il the Budget Act of the current year andfor any subsequent
years covered under this Agreement does not appropnate sufficient funds for the
program, this Agreement shall be of no further force and effect. In this event, the State
shall have no liability to pay any funds whatsoever to Contractor or lo furnish any other
considerations under this Agreement and Conlractor shall nol be obligated lo perlorm
any provisions of this Agreement. '

B. i funding for any fiscal year is reduced or deleted by the Budget Acl for purposes ot

this program, the Slate shall have the option to either cancel this Agreement wilh no
liability occurring to the State, o offer an agreement amendment to Contractor to reflect
the reduced amount,
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Exhibit B
Budget Detail and Paymen! Provisions

C. The Stale's obligation 1o make any payment under this contiact shall be suspended

during such time as the Budgel Act covering Ihat fiscal year has not been approved by
the Legistature and signed by the Governor.

a. Payment

A

B Rewnbursement
Cosls under this agreement have been negoliated and reimbursement is limited o
allowable costs incuired pursuani o the budgel altachment(s). Said cosls are inclusive
of applcable charges including wages, salares, fringe benefils, direct project demands
and an indirect/overhead rate (it apphcable) nol 1o exceed the perceniage rale
indicaled in the budget attachmeni(s).
C. Advance Payments
Advance payment of annual costs related lo Contractor personnel, including associated .
Fringe Benefits and Facilities and Administrative costs, is agreed upon between and
among the pariies to this agreemenl. The Contraclor may request advance paymeni of
each CallEPA BDO upon DGS/OLS approval of the agreement and July 1 ol each yea:
thereatier. Advance Payment shall be due upon receipt ol request / invoice lor said
payment.
BDO Year 1 Year 2 Year 3 Year 4 Year 5 BDO Total |
Cal/EPA -0-] $ 200000 § 200000 $ 200000) % 200000 $ 800000
ARB $ 20,389.23 { $ 47,962.48 | $ 50,394.03 | $ 50,394.03 | § 52,897 85 | $272.037 b1
DPR $ 20,38923 | § 1500000 | $ 1500000 | $ 1500000 | $ 1500000 | $ 80,389 23 |
DTSC $ 2038923 | § 3764165 | $ 3764165 | § 3764165 | $ 3764165 | $170,955 83
OFEHHA | § 2038923 | § 3764165 | § 3764165 | 5 3764165 $ 37.641.65 | $170.85583 |
SWRCB | $ 2038922 | § 4796248 | $ 5039403 | § 50,394.03 | § 52,897.85 | $222,037 61
Year Total | $101,946 14 | $188,20825 | $193,07136 | *$193,071.36 | $198,07900 | $874.376 11 |
CallEPA or its BDOs may request that Contraclor ulilize Contractor personnel
supporied by the advance paymenl of annua!l costs under this agreement 1o cooidinate
similar types of work under other, siand-alone, agreemenis between Cal/lEPA o1 iis
BDOs and Contractor  Such work will be a1 the discretion of Contractor, to the extent
thal personnel aie available,
4, Amounis Payable
A The amounis payable unde! this agreemen! shalt not exceed loi the Cal/EPA-

Cosls under Ihis agreemeni shall be compuled in accordance wilh State Administrative
Manual Sections 8752 and 8752.1.

1) $ 1,670 00 lor the budget period of 12/15/11 through 06/30/12
2) % 4500 00tor the budget penod of 07/01/12 through 06/30/13
3) $ 4,500 00 for the budge! period of 07/01/13 through 06/30/14
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Exhibit B
Budget Detail and Payment Provisions

4) % 4,500.00 for the budget period of 07/01/14 through 06/30/15.
5) $_4.,500.00 for the budget period of 07/01/15 through 06/30/16.
$19,670.00 Total

The amounts payable under this agreement shall noil exceed for the Air Resources
Board: -

1) $ 54,139.23 lor the budget period of 12/15/11 through 06/30/12.

2) % 70,462 48 tor the budget period of 07/01/12 through 06/30/13.

3) $ 72,894 03 tor the budget period ol 07/01/13 through 06/30/14.

4) % 72,894.03 lor the budget period of 07/01/14 through 06/30/15.

5) $ 75,397 85 tor the budge! period of 07/01/15 through 06/30/16.
$345,787 62 Total

The amounts payable under this agreement shall not exceed for the Department of
Pesticide Regulation:

1) $ 3163923 lor the budget period of 12/15/11 through 06/30/12.

"~ 2) $ 26,250 00 o1 the budget perod of 07/01/12 thiough 06/30/13.

3) % 26,250 00 tor the budge! period of 07/01/13 through 06/30/14.

4) % 22,50000 for the budgel period of 07/01/14 through 06/30/15.

5) $ 2250000 for the budget period of 07/01/15 through 06/30/16.
$129.139 23 Tolal

The amounts payable under this agreement shall not exceed for the Department of
Toxic Substances Controt

1) % 65,389.23 lor the budgel period of 12/15/11 through 06/30/12.

2) $105.141.65 for the budget period of 07/01/12 through 06/30/13.

3) $105.141 65 ol the budget period of 07/01/13 through 06/30/14.

4) $105,141 65 tor the budgel period of 07/01/14 through 06/30/15,

5) $105,141.65 for the budget period of 07/01/15 through 06/30/16.
$485,955 83 Total

The amounts payable under this agreement shall not exceed for the Office of
Environmental Health Hazard Assessment:

1) % 42,889 23 for the budget period of 12/15/11 through 06/30/12.

2) % 8264165 lor the budget period of 07/01/12 through 06/30/13,

3) % 60,141 .65 toi the budget period of 07/01/13 through 06/30/14

4) $ 60.141 65 tor the budget penod of 07/01/14 through 06/30/15.

5) 3§ 60.14165 for the budgel period of 07/01/15 through 06/30/16.
$305,955.83 Total
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Budget Detail and Payment Provisions

The amountis payable under this agreement shall no! exceed for the State Water
Resources Control Board {(Nine Regional Water Quatity Control Boards):

1) % 76,639.23 for the budgel period of 12/15/11 through 06/30/12.

2)  $149,212.48 for the budget period of 07/01/12 through 06/30/13

3) 3151,644.03 for the budget period of 07/01/13 through 06/30/14.

4) $151,644.03 for the budget period of 07/01/14 thiough 06/30/15

5) $154,147.85 for the budge) period of 07/01/15 through 06/30/16
$683,287.61 Totat

All the Reimbursement above shall be made for allowable expenses up to the amount
annually encumbered commensuiate with Ihe slale liscal year in which services are
performed and/or goods are received.

Payment of Subcontractors

A

Payments to subcontractors will be processed by the Contiactor, who shall ensure
subcontracior invoices are directed to the Universily Project Manager. Contractor may
authorize payment for completed services, afler confirming with the CallEPA Projec!
Manager that all services were satisiactonily fulfilied

Expense Allowability / Fiscal Documentation

A

Invoices, received from a Contractor and accepted and/or submitted foir payment by the
Siatle, shall not be deemed evidence of allowable agreement cosis.

Contractor shall maintain for review and audit and supply to Cal/EPA upon request it
payments are questioned by the State Conlroller, adequate documentation of any
guestionable expenses claimed pursuant to this agreement 1o permit a determinalion of
expense allowability.

Il the allowabilily oy appropiiateness of an expense cannot be determined by the State
because invoice dela#, fiscal recoids, or backup documentation is nonexistent ol
inadequate according o generally accepted accounling principles or praclices, all
queslionable costs may be disallowed and payment may be withheld by the State.
Upon receipt of adequate documenialion supporling a disallowed o1 questionable
expense, reimbursement may resume for lhe amouni subsiantiated and deemed
allowable.

It travel is a reimbursable expense, receipts musi be mainiained to support ihe claimed
expenditures.

Costs and/or expenses deemed unallowable are subject 1o recovery by CallEPA. See
provision # 7 in this exhibil entitled, "Recovery ol Overpaymenis” for more information
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Budget Detail and Payment Provisions

Contractor shall submit 1o the Cal/lEPA Pioject Manager a quarieily accounting of
personnel time in hours and personnel costs in dollars, including salaries, benefits and
indirect costs, and all subcontractor cosls, associated with this Agreement.

Recovery of Overpayments

A

Conliractor agrees that claims based upon a contraciual agreement or an audit finding
and/or an audil finding that is appealed and upheld, will be recovered by the Slale
andfor Federal Government by one of the following options:

1}  Contractoi’'s iemitance lo the State of the full amount of the audit exceplion within
30 days following the Stale’s request for repayment;
2)  Arepayment schedule, which ts agreeable to bolh the Slale and the Conlraclor.

The Slate reserves the right to select which oplion will be employed and the Contractor
will be notified by the State in wniting of the claim procedure fo be ulilized.

Interest on the unpaid balance of the audit finding or debt will accrue al a 1ate equal to
the monthly average of the rate recetved on invesiments in the Pooled Money
Invesiment Fund commencing on the dale that an audit or examination finding is
mailed lo the Contractor, beginning 30 days after Contraclor's receipl of the Siate's
demand for repayment, o commending on the dale that an audil or examination finding
ts mailed to the Coniraclor, if applicable.

It the Contractor has filed a valid appeal iegaiding the repont of audit findings, recovery
of the overpayments will be deferred until a final administrative decision on the appeal
has been reached. If the Contractor loses the final administtative appeal, Contractor
shall repay, to the State, the ovei-claimed or disallowed expenses, plus acciued
interest. Interest acciues from fthe Contracior’s first receipt 'of Stale's nolice teguesting
reimbursement of questioned audit cosis or disallowed expenses.
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The Regenis of the University of Calilornia, Berkeley
SWRCB Conliact #. 11-135-240

Exhibil B, Attachment 1
Budget
Year 1(12/15/2011 through 6/30/2012)

Personne!

100% FTE Project Manager * $ 54,040

10% FTE Adminisirative Officer * ; $ 4063
Total Personnel $ 57103

Fringe Benefits = $ 13134

Operaling Expenses $ -0-

Travel $ -0-

Subcontracts ™™

Subconiraclor: Prolessors al Slale, Nalional Academy ol Sciences, Universily ol Calilornia
Siale Univeisily, Scienlific Institulion ol Higher Learning lor any combinalion ol these enlihes),
Scienlis! or group ol scienlisls ol comparable sialure and gquahiicalions, 01 privale universihes

Total Subcontracts $136,336

Other Costs

Stipend 1o Projec! Direclor, Prot. Sposito $ 2,708

Stipend 1o UC Anonymous Boaid members $ 8613
Total Other Costs $ 11321

Indirect Costs (25% ol 1olal direc! costs) 3 54473

Tolal Cosis $272.366

* Pay rale ot Project Manager is as Academic Cooidmator Il Siep 12, $97 920/ year
Pay rale ot Administiative Officer is $75,000/ yea:

** Fringe Benefil Rale: 23% (of direc! salary expense)

*** Subconhiacls: The dollar amoun! presenied is based on a combinalion ol Scentific /
Economic and Cutriculum reviews. 1l is anticipaled the 1eviewer will iequite 12 hours 10
complete Scientific / Economic Reviews and 2.5 hous lor Cuniculum Reviews The
anlicipaled average hourly rale charged by each 1ewiewer 1s $250/hour The aclual houtly
1ale and hours billed may vary.

Advance Paymeni Due 12/15/2011 3101,946.14
Advance paymenl in accordance with Exhibil B, Piowision 3 C
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The Regents of lhe University of California, Berkeley
SWRCB Conlract #: 11-135-240

Exhibit B, Attachment 2
Budge!
Year 2 (07/01/2012 through 6/30/2013)

Personnel

100% FTE Project Manager * $ 97,920

10% FTE Administrative Officer $ 7.500
Total Personnel $105,420

Fringe Benefits ™ $ 24247

Operating Expenses ] -0-

Travel 3 -0-

Subcontracts ™

Subconliaclor:. Protessors al Siale, Nahonal Academy ol Sciences, Universily ol Calitormia
State University, Scientific Instilulion ot Highe! Learning {or any combinalion ot these entities),
Scienlisl or group ol scienhsls ol compaiable slature and quahhicabons, or privale universilies.

Total Subcontracis $200,000

Other Costs ' ‘
Stipend to Project Direclor, Prof. Sposito $ 5,000
Stipend 1o UC Anonymous Board members $ 15,900

Total Other Costs $ 20,900

Indirect Costs (25% of total direct cosls) ' $ 87641
Total Costs $438,208

Pay rate of Project Manage: is as Academic Coordinator 1l Step 12, $97,920 / year.
* Pay rate of Administrative Officer is $75,000 / year.

** Fringe Benefit Rate; 23% (ol drec! salary expense)

*** Subcontiacts: The dollar amount piesented is based on a combination of Scientific /
Economic and Curriculum reviews 11 1s anlicipated the reviewer will requite 12 hours lo
complele Scienlific / Economic Reviews and 2 5 hours for Curriculum Reviews. The
anticipated average hourly rate chaiged by each reviewer 1s $250/hour. The actual hourly
rate and hours billed may vary.

Advance Payment Due 7/1/2012 $188,208.25
Advance payment in accordance with Exhibil B, Provision 3 C
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The Regents of the University of California, Berketey
SWRCB Contract #: 11-135-240

Exhibit B, AHachment 3
Budget
Yeat 3 {07/01/2013 through 6/30/2014)

Personnel

100% FTE Project Manage: * e $100,858

10% FTE Adminisirative Officer $ 7,725
Total Personnel $108,583

Fringe Benefits > $ 24974

Operaling Expenses -0-

Travel -0-

Subcontracts ™™

Subcontracior  Prolessois al Stale, National Academy ol Sciences, Universily ol Calilornia
Siate University, Scientific Instilution ol Higher Learning (o1 any combinalion ol these enlilies),
Scienlist or group ol scienhisis ol comparable stature and qualifications, o1 private universilies

Tolal Subcontracis $182,000

Other Cosis -

Stipend to Project Director, Prof. Sposito $ 5,000

Stipend to UC Anonymous Board members $ 15,900
- Total Other Cosis $ 20,900

Indirect Costs (25% of Ioial direct cosls) $ 84114

Tolal Cosis $420.571

* Pay rate of Projecl Manager is as Academic Coordinatoi |l Step 12, $100,858 / year.
Pay rate ol Administiative Officer is $77,250 / year.

* Fiinge Benefil Rale: 23% (ol diecl salary expense)

*** Subcontiacis: The dollar amounl presented is based on a combinalion of Scienlific /
Economic and Curriculum reviews. Il is anlicipaled the reviewer will require 12 houwrs 1o
complele Scienlific / Economic Reviews and 2.5 hours for Cuiriculum Reviews. The
anlicipaled average hourly rale chaiged by each reviewer is $250/hour. The aclual hourly
rale and hours billed may vary

Advance Payment Due 7/1/2013 $193,071.36
Advance paymeni in accoirdance wilh Exhibil B, Piovision 3.C.
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The Regents of the University ol California, Berkeley
SWRCR Contract #: 11-135-240

Exhiblt B, Attachment 4
Budget
Year 3 {(07/01/2014 through 6/30/2015)

Personnel

100% FTE Project Manager * $100,858

10% FTE Administrative Officer $ 7,725
Total Personnel $108,583

Fringe Benefits = $ 24974

Operating Expenses $ Q-

Travel $ 0

Subcontracts

Subcontraclor Prolessors al Stale, National Academy ol Scences. University of Cablornia Sfate
Univeisily, Scienlific Inslilulion ol Higher Leaining (01 any combinalion ol these enlities), Scienbs! of
gioup ol scienlisls ol comgpaiable slaluie and qualificalions, o1 piivale univeisiies

Total Subcontracts $179,000 -

Other Costs

Stipend to Project Director, Prol. Sposiio $ 5,000

Stipend to UC Anonymous Board members $ 15,900
Total Other Costs $ 20,900

Indirect Costs (25% ot tolal direct costs) $ 83.364

Total Costs $416.821

* Pay rale of Project Manager s as Academic Coordinator I Step 12, $100,858 f year
* Pay rale ol Adminishralive Officer is 377,250 / year.

** Fnnge Benefif Rate. 23% (ol dnect salary expense)

*** Subconlracls. The doltar amount presenled s based on a combination of Scientific /
Economic and Curricuium reviews. It is anhicipated the reviewer will requite 12 hours to
comptete Scientific / Economic Reviews and 2 5 hours 1oi Curniculum Reviews. The
anticipated average hourly rate charged by each reviewer is $250/hour. The actual hourly

rate and hows billed may vary

Advance Payment Due 7/1/2013 $193,071.36

Advance paymenl in accordance wilh Exhibit B, Provision 3.C
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The Regents of the Universily ol Calilornia, Berkeley
SWRCB Contracl #: 11-135-240

Exhibit B, Attachment &
Budget
Yeai 5 (07/01/2015 through 06/30/2016)

Personnel :
100% FTE Piojecl Manager * ' $103,883
10% FTE Adminisiralive Officer $ 7,957
Total Personnel $111,840
Fringe Benefits ™ $ 25723
" Operating Expenses k] -0-
Travel 3 -0-

Subcontracts *

Subconnacior Piotessors al Slale, National Academy ot Sciences, University of Catiloinia
Stale Universily, Scientific Instilution ol Higher Learning {o1 any combination of these enlilies)
Scientis! or gioup of scientists ot comparable sfature and qualifications, o1 puvate universiies

Total Subcontracts $179.000

Other Costs

Stipend 1o Projeci Dueclor, Prol. Sposito $ 5,000

Stipend lo UC Anonymous Board members $ 15,900
Tolal Other Costs $ 20900

Indirect Costs (25% of tolal duect cosls) $ 84,366

Total Cost; $421.629

Pay 1ate ol Pioject Manager is as Academic Coordmalor Il Step 12, $103,883 / year
Pay r1ate ol Administiative Otficer is $79,570 / year

** Fringe Benefit Rate” 23% (ol direc! salary expense)

*** Subcontiacts The dollar amount presenied is based on 3 combination ol Scientific /

E conomic and Curnniculum reviews I1is anticipaled the reviewer will iequire 12 hous fo
complete Scienlific / Economic Reviews and 2.5 hours tor Cutticulum Reviews The
anticipated average howly rate chaiged by each rewiewer 1s $250/hour. The aclual houily
rale and hours billed may vary

Advance Paymenl Due 7/1/2013 $198,079
Advance payment in accordance with Exhibit B, Prowision 3 C
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The Regents of the University ot Catilormia, Berkeley
SWRCB Contract No 11-135-240

EXHIBIT D
SPECIAL TERMS AND CONDITIONS

DISPUTE RESOLUTION PROCESS: Any dispute arising under or relaling 1o the terms of this Agreement, or
related 1o the perlormance hereunder, which is not disposed of by Agreement shall be decided by the Conlract
Managei, who shall reduce such decision 1o writing and mail or otherwise turnish a copy thereof to the
Contractor. The decision of the Contract Manager shall be final and conclusive unless, within fifieen (15)
calendar days lrom the dale of receip! of such copy, the Contractor mails or otherwise delivers a written appeal
10 the State Water Resources Control Board Executive Ditéctor. The decision of the Execuhve Ditector, or
authorized representative, on such appeal shall be final and conclusive unless determined by a courl of
competent jurisdiction to have been lraudulent, or capricious, or arbitrary, of so grossly erroneous as
necessarily 1o imply bad taith, or nol supported by any substantial evidence In connection with any appeal
under this Section, the Contractor shall be atiorded an opportunity o be heard and to offer evidence and
argument in support of the appeal. Pending final decision on any dispute hereunder, the Contractor shall
proceed diligently with the performance of the Agreement work as ditecled by the Contract Manager unless the
Contractor has received notice of leiminalion. Decisions on any dispules hereunder may include decisions ot
both fact and law, piovided, howevel, thal nothing herein shall be conslrued as making final any decision on a
question of lact o1 law in the event of any subseguent legal proceeding belore a cour ol competent junisdiction

Authority 1o terminate performance under the lerms of this Agreemenl is not subject to appeal undei this
Section. All other issues including, but not limited to, lhe amouni ot any equitable adjustment and the amount of
any compensation o1 reimbursement which should be paid lo the Conlractor shall be subject 1o the disputes
process under this Seclion. (PCC 10240.5, 10381, 22200 et seq, 40 CFR 31,70)

RIGHTS IN DATA: The Coniracior agiees that all data, plans, drawings, specifications, repors, computer
programs, operaling manuals, noles, and other wiitlen or graphic work produced in the performance of this
Agreement are subjecl 1o the rights of the Siale as sel forth in this section. The State shall have 1he nght to
reproduce, publish, and use all such work, o1 any part thereof, in any manner and tor any purposes whatsoevel
and to authorize others 1o do so. It any such work is copyrightable, the Contractor may copynght the same,
except that, as to any wark which is copyrighted by the Contraclor, the Stale 1eserves a royalty-tree,
nonexclusive, and irevocable license 1o reproduce, publish, and use such work, or any pan thereof, and 1o
authorize others to do so. (40 CFR 31.34, 31 36)

DISCLOSURE REQUIREMENTS: Any document or writlen report prepated in whole of in part puisuant to this
Agreement shall confain a disclosure stalement indicating that the document or wrillen report was prepated
through Agreement wilth the State. The disclosure statemenl shall include the Agreement number and dollar
amount of all Agreements and subcontiacts relating to the preparation ot such documents or wrilten 1eporis
The disclosure statement shall be conlained in a separate seclion of the document or written repor.

It the Conliactor o1 subconiractor(s) are required to prepare multiple documents or wrilten 1eports, the
disclosure siatement may also contain a sfalement indicaling thal the folal Agieemen! amount represenis
compensalion for mulliple documents or wrilten reports,

The Contractor shall include in each of its subcontracts for work under this Agreement a provision which
incorporates the 1equiremenls slated wilhin this Section. (Gov. Code 7550, 40 CFR 31.20)

PERMITS, WAIVER, REMEDIES AND DEBARMENT: The Conlraclor shall procure all permits and icenses
necessary lo accomplish the work conlemplaled in Ihis Agreement, pay all charges and fees, and give all
nolices necessary and incidental to the due and lawlul prosecution of the work.

Any waiver of righls with respect to a default or other matler arising under the Agreemen! al any time by eithel
party shall not be considered a waiver of rights with respec! to any other default or matter,

Any rights and remedies of the Slate provided for in this Agreemenl are in addition 1o any other rights and
remedies provided by law.

Contiactor shall not subcontract with any parly who is debarred or suspended or otherwise excluded trom o
ineligible for paricipation in lederal assistance piograms under Executive Order 12549, "Debaiment and
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The Regents of the Universily ot Calilornia, Berkeley
SWRCB Contract No: 11-135-240

EXHIBIT D
SPECIAL TERMS AND CONDITIONS

Suspension™. Contracior shall not subconlract with any individual o1 organizalion on USEPA's Lisl of Violaling
Facilities. (40 CFR, Part 31.35, Gov. Code 4477)

TRAVEL AND PER DIEM: Any reimbursement foi necessary fiavel and pei diem shall, unless otherwise
specified in this agreement, be af the rates currently in etect, as established by the Calitoinia Department ol
Peisonnel Administration (DPA). If the DPA rates change during the term ol the agteemeni, the new rates shall
apply upon their efeclive dale and no amendment 1o this agreement shalt be necessary. Local government
agency, education and special districls will pay tiavel time and per diem according lo their iespective statulory
requirements, No iravel cutside the state of Calitornia shall be reimbursed without prior authorization fiom the
State Waler Resources Control Board. Vetbat authorization should be conﬁrmed in wiiting. Witten
authorization may be in a toim including fax o1 email confiimalion.

CANCELLATION / TERMINATION:

A. This agreement may be cancelled o lerminated withoul cause by either panly by giving thirly {30) calendar
days advance writlen nolice 1o the other party. Such notification shall stale the efleclive dale ol lermination
or cancellation and include any finat performance andlor paymentinvoicing instiuctions/iequirements,

B. Upon receipl of a notice ot termination or cancellation from the SWRCB, Contiaclor shall lake immediale
sleps to stop performance and to cancel or reduce subsequent conlracl cosls

C. Contiaclor shall be enlitled to paymeni for all allowable costs authorized under this agreement, including
aulhorized non-cancelable obligations incurred up lo the dale ot termination or cancellation, provided such
expenses do nol exceed the slaled maximum amounis payable.

BUDGET FLEXIBILITY:

A Subject 1o the prior review and approval of the contiacl manager, line nems shifts ot up to $25,000 or ten
percent ol the annual contract total, whichever is less, may be made up lo a cumulalive maximum of
$25.,000 or 10%, whichever is less, for all line tem shifls over the lite ol the conhiacl.

B There must be a subsiantial business justification tor any shitts made Fund shifts which increase indiect,
Overhead or General Expense line items are piohibited  Line fem shills may be pioposed/iequesled by
either the SWRCB o the Contractor in wriing and musl not increase or decrease the tolal contracl amount
allocated

C. Any line item shifis must be approved in wiiting by the Deputy Diector of (managing division), a1 his o1 her
designee, and musi be sent to Contracts Office within 10 days ol approval for inclusion in contiact lolder. |If
lhe contract is lormally amended, any line tem shifls agreed to by the parlies must be included in the
amendment

FOUR-DIGIT DATE COMPLIANCE: Confractor wananis thal it will provide only Foui-Digil Date Comptiant
deliverables and/or services lo the State. "Fouw Digit Date Compliani” deliveiables and services can accuralely
process, calculale, compare, and sequence dale dala, mcluding without imitation date dala aiising oul ol o
ielating lo leap yeais and changes in centunes. This wairanty and iepresentation is subject to the warnianty
terms and conditions of this Agreement and does nol limit the generalty ol waranty obligations set torth
elsewhere herein

COMPUTER SOFTWARE Contractor cerlifies thal it has appropiniale sysiems and conliols in place to ensure
that stale tunds will nol be used in the perormance ol this conlracl ter The acquisition, operalion o maintenance
ol compuier software in violalion of copyiight laws.
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The Regents of the University ot Calitornia, Berkeley

SWRCB Contiact No: 11-135-240 -

EXHIBIT D
SPECIAL TERMS AND CONDITIONS

10. CONTRACT AMENDMENTS

A Should either parly, during the ferm of this Agreement, desire a change or amendment o the terms of this
Agreement, such changes or amendments shall be proposed in wriling to the other party, who will respond
in writing as to whether the proposed changes/amendments are accepted or rejected. 1l accepted and after
negohations are concluded, the agreed upon changes shall be made through the Siate's official agreement
amendment process. No amendment will be considered binding on either party until it is formatly approved
by both parties and the Depariment ol General Services, il such approval is required

* B Any Boaid, Depariment or Office (BDO) signatory to this contract within CalEPA may approve additional

11

12

13

14

tunding as an amendment to support specific needs within the approved {asks without the approval of all
other BDOs on the contract Other lypes of amendments require approval by all BDO signatoties.

POTENTIAL SUBCONTRACTORS Nothing conlained in this Agreement or otherwise, shall create any
contractual retation between the SWRCE and any subconiraclors. and no subcontract shall relieve the
Contiactor o! his responsibility and obligations hereunder. The Confractor agrees to be as tully responsible fo
ihe SWRCB lor the acts and omissions ol its subcontraclors and ol persons either directly or indirecily
employed by any ol them as it is for the acts and omissions ot persons directly employed by the Contractor. The
Conlractol's obhgation to pay its subcontractors is an independent obligation trom the SWRCB's obtigation 1o
make payments 1o the Contractor. As a resull, the SWRCB shall have no obligation 1o pay o1 to enforce the
payment ol any moneys 1o any subcontractor.

SUBCONTRACTING The Contiactor is responsible lor any work it subcontracts Subcontiacls must include alt
apphcable terms and conditions of this Agreement. Any subconlracts, outside associales, or consultants
required by the Conlractor in connection with the services covered by this Agreement shall be limited to such
individuals o1 flnms as were specifically identified in the bid or agreed to during negoliations tor this agreement
o1 as aie specifically authorized by the Contract Manager during the performance ol this Agreement. Any
substituhions in, or addition fo, such subcontractors, associates, ot consullants shall be subject to prior written
appiroval of the Contizet Manager. Conlraclor wartants, represents and agrees that it and all its subcontractors,
employees, and repiesentalives shall at all limes comply with all applicable laws, codes, rules, and regulations
in lhe performance of this Agreement. Should SWRCB delermine that the work performed by a subcontractor is
substantally unsatistactory and is not in substantial 2ccordance with the contract terms and conditions, or that
the subcontracior is substantially delaying or disrupting the process of work, SWRCB may request substitution
ot the subconltiactor '

APPROVAL This agreement is not valid uniil signed by both parties and approved by the Department of
General Services, il required.

FORCE MAJEURE.

Except lor delaults ot subcontractors, neither parly shall be responsible for delays or lailures in performance
1esuthing trom acls beyond the control of the offending parly. Such acts shalt include but shall not be limited to
acts ot God, fue, llood, earthquake, olther natural disasler, nuclear accident, sirike, lockoul, riot, freight
embaigo, public regulated ulilly, or governmenial stalules or requlations superimposed after the tact It a delay
or lailure in perlormance by the Conlractor arises out of a default of its subconlraclor, and il such default of its
subcontiactor, arises out of causes beyond the control of both the Conlractor and subcontractor, and without
the tauflt o1 neghgence of either of them, the Contractor shatl not be liable for damages of such delay or taiture,
unless the supplies or services to be furnished by the subcontractor were obtainable from other sources in
sutficient ime 1o permit the Contractor to meet the required performance schedule
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The Regenis of the Universily of Calitornia, Berkeley
SWRCB Contract No: 11-135-240

EXHIBIT D
SPECIAL TERMS AND CONDITIONS

15 PROHIBITED PRACTICES.

The conliacior warrants that the contract was not oblained through rebates, kickbacks, or olher unlawiul
considerations eiher promised or paid lo a board employee Facts showing failure to adhere 1o this warranty
may be cause for contract termination and recovery of damages under the rights and remedies due the board
under the defaull provision of the contract due the board per Exhibit C, General Terms and Condilions,
palagraph 7. Termination for Cause.
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The Regents of the University of California, Berkeley
SWRCB Contract #: 11-135-240

Exhibit E
Copyright / Ownership / Use of Data

Ownership of Intelleciual Property and Materials

1. Ownership

The State, through this conveyance, shall be ihe owner ot all rights, title and interest in, but not
limited to, ihe copyright to all Works, as delined below, whether ot nol published and
transferred. The State owns the copyiight to any and all Works under this Agreement from the
moment of crealion. If, for any reason, the State is not deemed to be the owner of all rights, title
and inleres! in the Work, then Contractor assigns through this agreement those rights to the

State.
2 Definitions
A "Copyright” is defined as protection tor otiginal woiks ol authorship fixed in any 1angible
medium of expression, now known or Iater developed, trom which those works can be
perceived, reproduced, of olherwise communicated, eithet duectly ot with Jhe aid of a
machine ot device.
B "Work" is defined as any malernals ot products, as sel torth in 17 U.S C. 100 et seq. and

related regulalions and case law, cteated, produced conceplualized and fixed in a
tangible medium of expiession, developed, or delivered, and paid for under this
Agreement (whether or not copynghted). It includes preliminary and final producis and
any materials and information developed los producing those final products. Work does
not include independent reseaich projects as defined in Conditions Applicable to
Independent Reseaich.

3 License 1o Stale

For any product or malenal, except fo1 data that is publicly available without restriction that is
collecled, created and fixed in a tangible medium ol exptession, produced, developed, or
delivered and paid for under this contiacl that is not deemed a Work(s}, the Coniraclor granis
through this agreement to the State a toyalty free, non-exclusive, and irrevocable license
throughout the world to reproduce, to prepate derivative wotks, to distribute copies, to perorm,
to display or otherwtse use, duplicate or dispose of such Work in any manner for governmental
purposes and 1o have or permtt others to do so.

4, _icense Obligations of Contraclo!

The Contractor must indicate in the Scope ol Wotk that the use of licensed products, including
software products, are commercially available, can be puichased by the Stale, and can be
performed on existing Stale equipment. Except as provided in the Scope of Work, the
Contracior shall not use licensed matenals without priot written permission of the State

For Works that require the use of other copyright holders’ materials, the Contractor shall furnish
the names and addresses of all copyright holder(s} or thetr agent(s), it any, and the terms of any
license(s) or usage granted, al the lime ot delivery ol the Works.

Contracior shall oblain tor the State a royally-liee, non exclusive and irrevocable license
thioughout the world to reproduce, 10 ptepate derivalive Works, 10 distiibule copies, to perform,
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The Regenis ot the Universily of California, Berkeley
SWRCB Contract #: 11-135-240

Exhibt E
Copyright / Ownership / Use of Dala

1o display or otherwise use, duplicate o1 dispose of these Works in any malier for government
purposes and to have or permil olhers to do so for those Works for which the copyright is not
assigned to Ihe State or for which the Contractor failed 1o obtain copyright for the State, at
Conlractor's expense, Conliacio)r may replace an infringing element with a comparable element
thal is non-infringing or does nol violate the rights or interes! of any person or entity with the
Stale’s wiilten permission

Subconiiactors

Conhactor shall requite any agieements with olher parlies who will perform all or part of the
Scope ol Work under this Agreement 1o include clauses granting the State a copytight interest
in any Work  Conlractor shall requue the olher parlies to assign those rights to the State on a
form 1o be provided by the State

Notice

Contiactor shall include a nolice o! copynght supplied by the Stale in a place that can be
visually perceived either duectly or with the aid of a machine or device on all Work distributed
under the terms of this Agieemen! and any reproduclions of visual Works or fext of these
Woiks

Noninterieience ot Righis ol Stale

Conlraclor agrees that il has not knowingly granied and it shall not knowingly grant to any
person or entity any right thal would diminish, encumber or interiere with any of the righis
granied lo lhe Stale n this Agieement,

Remedies after Completion

If, atier the completion and acceplance of the Work, the Slate becomes aware that Ihe Work
cannot be used because it would inliinge upon the copyright, literary, dramatic, statutory, or
common law rights, trademaiks, or service marks of any third panly, would infringe upon or
violale the rights or inleresis of, o1 1he rights of privacy of, a third pary or would constitute libel
or slander against a third parly: as delermined by the State, the Contractor shall provide the
following remedies in consullalion with the State and approval by the State.

A Procure 101 the Siate a license as sel forih in Article |, Paragraph 4. License
Obligations of Contractor, above, 10 use that element of the Work, if available al a
reasonable expense, o1

B. Replace thal elemen! with the comparable element that is noninfringing or does not
violate the rights o1 inlerest ol any person or entity, or

T Modify thal elemenl so it becomes noninfiinging or does not violate lhe righls or inlerest
ol any person or entity, or

D. Remove any element that conshitules a libel or slander of any peison or entity.
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The Regents ot the University of California, Berkeley
SWRCB Conlract #: 11-135.240

Exhibit E
Copynght / Ownership / Use of Data

Contractor makes no represeniations that it will maintain the capability fo provide the remedies
set forth in (a) through (d) above if the capability is dependent on maintaining the original
computer soltware or hardware used to develop the element

Materials

The State shall retain ownership of the original and all copies of the Work and the medium such
as original artwork and negatives, print ready arl ot copy, computer diskettes, etc. Contractor
shall make delivery ot the original and copies within ninety (20) working days of request by the
Siate o1 al termination, or expuration, of this Agreement o1 al the end of the fiscal year
Contractor may retain copies of the Work on file for audit purposes and lor purposes identified in
License and Derivative Works, of this Agreement

License and Derivative Works

The Stale giants the Conlractor a royally-fiee, non-exclusive license to use, reproduce and disseminate
a Work appioved as satisiactory by the State and permission to creale delivalives works and use, that
Work in independeni 1esearch piojecls, subject to the limitations Conditions Applicable 1o
Independent Research, tor noncommercial reseaich and educational purposes

Rights in Data

Notwithstanding any other provision of the Agreement or its Exhibils, Contraclor understands and
agrees that Ownership of Intelleciual Property and Materials governs all ownership rights in data
files, databases, or database systems.

Conditions Applicable to Reporis/Publications Deliverable 1o the State

1.

The Contractor shall use data thal is contained in all deliverable published reporis or
publications and provided by the State or collected o1 prepared under the Agreement by
Contractor, except as provided in Condilions Applicable 1o Independent Research, under the
lollowing conditions

A All data/research reports or publications shall contain (1) a disclaimer that credils any
analysis, interpretations, or conclusions reached to the author(s) and not to the Stale,
and (2) a statement on the biases in the data known to atfect 1he report findings

B. The Conlractor shall submit all deliverable public reports or publicalions 1o the Stale's
Contract Manager for review, written comment and approval by the State, subject to
requirements in Satisfaciory Deliverables, al least ninety (30) calendar days before
ielease of the deliverable public report or submission {or publication or reproduction.
The Contractor shall incorporate all of the comments of the State's Contracl Managei
insofar as possible, and the Contract Manager shall be informed of any commenis which
cannot be incorporated and why, so that any differences can be discussed before
publication. The State review may make a determination that the technical descriptions
of the data are consislent with those provided by the Stale and that all confidential
intormation has been deleted or scrambled. Contractor shall delele o1 scramble all
contidential information as required by the State. No deliverable public report or
publication shall be published unless it has been approved by the State
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Exhiblt E
Copyright / Ownership / Use ol Dala

Coniraclor agrees 1o deliver, in 2 form 1thal can be used and reproduced by the Siate,
any Works as defined in Ownership of Intefleciual Property and Materials, developed
in execulion of this Agreement al completion of ithis Agreemenl. The Contraclor shall
deliver those copies 10 the Slale within ninety (80) calendar days of Ihe completion of
lhis Agreemeni. ' ;

The Stale shall have the right 1o crder, al any time during the perlormance of this
Agreement, or within three years from eithet acceplance of all iems {other than data) 1o
be delivered under this Agreemenl or termination of this Agteement, whicheve: is lales,
any Work and any data nol called for in this Agreement bul genetaled in performance of
this Agreemeni. The Conlracior shall promplly ptepare and delive: thal data as is
ordered for aclual cosls of reproduction, including no mote than 10% overhead. The
Coniracior shall exercise ils bes! eflorls 10 prepare and delivet such dala as is ordered i
ihe principal invesligalor is no longer assoctaled with the Conlracior. The Contiaclor
shall be relieved of obligation 1o furnish data pertaining 1o an ilem obtained lrom a-
subcontractor upon the expiralion of three years from the date the Conliacior accepls
such ilems.

When dala, other than the Work as defined in Arlicle |, Paiagraph 2, Ownership
of Intelleciual Property and Malerials is delivered pursuant 1o this section,
paymeni shall be made, by equitable adjusimeni o1 otherwise, 101 converling the
data inlo the prescribed foim, reproducing il, ot preparing it 1or delivery.

Coniracios must request in wriling and obtain wrilien permission fiom the Siale 1o
release 1o olher parlies dala files, databases, or dalabase sysiems except 1ot those thal
are publicly available withoul resiniclion, provided by the Siale or prepared ot collecied
under this Agreement wilhin thirty (30) calendar days belore the telease ol the dala liles,
databases, or database systems ‘

Conditions Applicable to Independeni Research

1.

“Independent research project” is defined as reseaich, atticles, reporis, and mailerials that is not
necessary for performance of this Agreement, produced by Contracior and Contractor's facully

students, or stafi using data provided by the Stale ot collecled or prepared undes this

Agreemeni. Independent reseaich projects shall not have been produced in perdormance of this

Agreemenl, nor during lime invoiced 1o the Depariment, nor paid for, undei this Agieement

Contracior shall reques! prior wilien permission from the Stale 10 use confidential infoimalion in

dala from Siale dalabases or collected o1 prepared under this Agieement accotding 1o Ihe
requiremenls of The source dalabase or the appropnale human subjec! review boaid.

"Confidential informalion” means any information conlaining palient identifiers, including but not

limited 10, name. address, lelephone number, social securily numbei, medical identificalion
numbei, and diivers license numbet

The Contractor shall include in all data/iesearch reports or publications (a) a disclaimer thai
credits any analysis, inlerprelations, or conclusions reached 1o the author(s) and nol 1o the
Stale, and (b) a stalemeni on the biases in the dala known 1o alfect the report findings
independent research projeclts shall not contain the publicalion ciedit in Publication Credit
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Exhibit E
Copyright / Ownership / Use of Data

4, Contractor shali supply the State with a copy of the final product three (3) weeks prior 1o the
date of submission for publication, and a copy of the final publication for independent research
project arlictes, reporls or malerials intended for publication. The State shait nol release the
anlicles, reporls or materials or comment publicly prior to their scheduled refease.

b, Conlractor must request in winting and oblain wriiten permission from the State lo release lo
other parlies data files, databases, or database systems except for those that are publicly
available without restiiction, provided by the Siate, or prepaied o1 coliected under this
Agreement within thily (30) calendar days belore the release of the dala fites, dalabases, or
dalabase syslems. Contraclor can use and release individual data etemenls wilhout priot
approval from the State. '

Publication Credit

The Contractor shallinclude a statement giving credil for suppont by 1he State on the litle page of
detiverable public reporis or publications regarding any work perlormed with tunds provided under this

Agreement, such as:

“ This praject was supporied by tunds received trom the Siale ot Califoimia, Californta
Environmental Proteclion Agency, " In addilion to the rtequiemenis
Conditions Applicable to Reporis/Publications Deliverable to the Siate, the Contraclior must
also include this stalement on any cunticulum, educational materials, programs, program
documentation, videotapes, andfor other audio-visual materials (Works) resulling from this
Agreement.

Satisfactory Deliverables

Contraclors must provide the State with detiverables thal are of the highest qualily, including the use of
highest quality concepls developed under this Agreement. |f satisfactory deliverables are nol received,
the State shall not approve for payment subsequent invoices under the terms of the Agreemenl untit the
State receives salisfactory deliverables. Deliverables must nol contain confidential intormation n
violation of siate or federal law or the requirements of the appropnale human subjects review boards
“Confidential information™ means any information containing patient identifiers, inctuding bul not limited
10 name, address, telephone number, social security number, medical identification number, dnver's

license number.
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