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This Covenant and Agreement ("Covenant") is made as of the

_ dayof
o , 1990, by
u and between the Southern Ific Transportation Company,

_("Covenantor") which is the owner of record of certain real

_ property situated in the City of Sacramento, County of
u Sacramento, State of California, described in Exhibit "A"

> ._d attached hereto and incorporated herein by this reference
= ('the Property") and the California Department of HealthU3

o Services ("Department'), with reference to the following
'_ facts

_ A. The Property, known as the Battery Shop Yard and as
o described in Exhibit. "A', is adjacent to other real

property known as Southern Pacific Transportation
_ Company, Sacramento Locomotive Works, and contains or

_ at one tlme contained hazardous waste.

_ B. Covenantor, in compliance with a remedial action plan
_o approved by the Department, has attempted to remove

materials constituting hazardous waste from the-r4

= ""_ Property, such materials including, but not limited to,
o o soll containing concentrations of lead in excess of 950

mg/kg, and took other actions and continues to take
_ actions as of the date of this Covenant in compliance
_ with the remedial action plan.

C. Covenantor and the Department desire and intend that,
in order to protect the future public health and safety
and the environment, the Property shall be used in such
a manner as to avoid any harm to persons or property
which could potentlally result from hazardous wastes



which were deposited historlcally on portions of the
Property.

D. The Covenantor and the Department further desire and
intend that the terms of the Covenant are for the
mutual benefit of the Property, future owners and
occupants of the Property, the Department and the
public and therefore shall constitute an easement held
by the Department on behalf of the People of the State
of California in the Property which shall run with the

land, shall inure to the benefit of the Property,
future owners and occupants of the Property, the
Department and the public and shall apply to and bind
the respective successors in interest thereof.

ARTICLE I
GENERAL PROVISIONS

1.01 _atement Reuardlna H_zard. This Covenant is not, and
shall not be construed as a statement or declaration that

any existing or potential health, safety, environmental, or
other hazard exists or will exist on the Property.

1.02 _rovislons TQ _u_ With The Lan_. This Covenant sets
forth protective provisions, covenants, restrictions, and
conditions, (collectively referred to as "Restrictions"),
upon the Property and subject to which the Property shall be
improved, held, used, occupied, leased, sold, hypothecated,
encumbered, and/or conveyed. Eauh and all of the

Restrictions shall run with the land, and shall apply to and
bind the respective successors in interest thereof. Each
and all of the Restrictions are imposed upon the entire
Property as mutual equitable servitudes in favor of the
Property and every portion thereof. Each and all of the

Restrictions are imposed pursuant to and by agreement by and
between the Covenantor and the Department under Section
25222.1 of the California Health and Safety Code and run
with the land pursuant to Section 25230(a)(1) of the
Californla Health and Safety Code.

1.03 Concurrence Of OwnQ_ Presum%_. All purchasers,
lessees, or possessors of the Property shall be deemed by
their purchase, leasing, or possession of such Property, to
be in accord with the foregoing and to agree for and among
themselves, their heirs, successors and assignees, and the
Department, employees, and lessees of such owner, heirs,
successors, and assignees, that they are bound by the
Restrictions as herein established, which must be adhered to
for the benefit of future Owners and Occupants of the
Property, the Department and the public, and that their
interests in the Property will be subject to the
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Restrictions contained herein.

1.04 Incorooratlon Into Deeds And Leases. Covenantor
desires and covenants, and all purchasers, lessees or
possessors shall be deemed to have covenanted, that the
Restrictions set out herein shall be incorporated by
reference in each and all deeds and leases of the Property,
pursuant to Sections 1468, 1469 and 1470 of the Californla
Civil Code.

ARTICLE II
DEFINITIONS

2.01 Department. "Department" shall mean the Callfornia
State Department of Health Services and shall include its

I

successor agencies, if any.

2.02 ImProvements. "Improvements" shall mean all buildings,
structures, roads, driveways, regradlngs, and paved parking
areas, constructed or placed upon any portion of the
Property.

2.03 Occupants. "Occupants" shall mean Owners and those
persons entitled by ownership, leasehold, or other legal
relationship to the excluslve right to occupy any portion of
the Property.

2.04 Owner. "Owner" shall mean the Covenantor, its
successors in interest, and their successors in interest,
including heirs, and assigns, who at any time hold title to

' all or any portion of the Property.

2.05 Excavation. "Excavation" shall mean the digging out
and/or removal of soil from the Property.

2.06 Hazardous materials. "Hazardous materials" shall have
the meaning set forth in Callfornla Code of Regulations,
Title 22, Section 66084.

ARTICLE III

DEVELOPMENT, USE, AND CONVEYANCE OF TEE PROPERTY

3.01 Restrictions On Use. Every Owner and Occupant promises
to restrict the use of the Property described in Exhibit "A"
as follows:

A. The Property known as the Battery Shop Yard may be used
for any purpose including, but not limited to,
Industrlal, office, commercial, residential (e.g.
single and multlple family, day care), educational and
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public uses and institutional uses (e.g. museums,
health facilltles, convention facilities). In the
event that any portion of the Battery Shop Yard is to
be used for residential or educational purposes at
ground level, or by the public as unimproved land
(e.g., park, open space, gardening), the Owner or
Occupant shall take any action necessary to establish
that use Of any such portion will not result in the
public being exposed to concentrations of lead in soil
which exceed 174 mg/kg or such other level, standard or
measure found by the Department to be protective of
public health and the environment.

B. No excavation and/or removal off-slte of any soils from
the Property shall be allowed without the prior written
approval of the Department. Excavated soll must be •
tested for lead and then properly used or disposed as
required by the Department.

C. The Covenantor, Owner or Occupant of the Property shall
continually keep and maintain overlylng clean fill over
open areas of the Property to be used for residential
or educational purposes at ground level, or by the
public as unimproved land (e.g., Park, open space,
gardening).

D. No use of the Property shall be allowed to disturb the
integrity of the overlying clean fill material, unless
it can be adequately demonstrated to the Department:
(1) that the disturbance is necessary to the present or
proposed use of the Property and can be accomplished in
a manner that will not materially increase any
potential hazard to the public health and safety or the
environment, or (2) that such disturbance is necessary
to reduce an imminent threat to the public health and
safety or the environment.

3.02 Conveyance of ProPe_tT. The Owner or Owners and the
Occupants shall provide a sixty (60) day advance notice to
the Department of any sale, lease, or other conveyance of
the Property or an interest in the property to a third
Parson. The Department shall not, by reason of the
Covenant, have authority to approve, disapprove, or
otherwise affect any sale, lease, Or other conveyance of the
Property or any interest in it except as otherwise provided
by law or by reason of this Covenant.

3.03 f_l__9/_c_eJ_D_. Failure of an Owner or Occupant to comply
with any of the requirements, as set forth in Section 3.01,
shall be grounds for the Department, by reason of the
Covenant, to have the authority to reguire that the Owner
modify or remove any Improvements constructed in violation
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of that paragraph. Failure to malntaln any mitigation
requirements as set forth in Section 3.01 shall be grounds
for the Department to enforce the Covenant.

f

ARTICLE IV
VARIANCE AND TERMINATION

4.01 Variance. Any Owner or, with the Owner's consent, any
Occupant of the Property may apply to the Department for a
written variance from the provisions of this Covenant. Such
application shall be made in accordance with Section 25233
of the Callfornia Health and Safety Code.

4.02 Termination. Any Owner or, with the Owner's consent,
any Occupant of the Property may apply to the Department for •
a termination of the Restrictions as they apply to the
Property or any portion of it. Such applicatlon shall be
made in accordance with Section 25234 of the Callfornia
Health and Safety Code.

4.03 Term. Unless terminated in accordance with paragraph
4.02 above, by law or otherwise, this Covenant shall
continue in effect in Perpetuity.

ARTICLE V
MISCELLANEOUS

5.01 No Ded$¢at_ion Intended. Nothing set forth herein shall
be construed to he a gift or dedication, or offer of a gift
or dedication, of the Property to the general publlc or for
any purposes whatsoever.

5.02 Notices. Whenever any person shall desire to give or
serve any notice, demand, or other communication with
respect to this Covenant, each such notice, demand, or other
communication shall be in writing and shall be deemed
effective (1) when delivered, if personally delivered to the
person being served or to an officer of a corporate party
being served, or (2) three business days after deposit in
the mail if mailed by United States mail, postage paid,
certified, return receipt requested to the record Owner or
(3) until record ownership changes:

To: Vice President-Real Estate
Southern Pacific Transportation Co.
Southern Pacific Building
One Market Plaza
San Francisco, CA 94105
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In every case, a copy shall be sent to:

Site Mitigation Unit Chief
Region 1
Department of Health Services
Toxic Substances Control Program
10151 Croydon Way
Sacramento, CA 95827

5.03 Partial Inva_d_t 7. If any portion of the Restrictions
or terms set forth herein are determined to be invalid for
any reason, the remaining portions shall remain in full
force and effect as if such portion had not been included
herein.

5.04 _JL_L_. Headings at the beginning of each _
numbered article of this Covenant are solely for the
convenience of the parties and are not a part of the
Covenant,

5.05 Recordatlon. This instrument shall be executed _y the
Covenantor, and by the Director, California Department of
Health Services. This instrument shall be recorded by the
Department with the county recorder of the County of
Sacramento within ten (10) days after the date of execution

by both parties.

5.06 References. All references to Code sections include

successor provisions.

IN WITNESS WHEREOF, the parties execute this Covenant as of
the date first set forth above.

Ti tl e: ItSVice Pn_sident

Date: r_ | _ 199n

DBPART 0 AL S

Title: Re_ioD.plAdminstrator,,ReRion 1

Date: _- _-1 - _"_
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STATE OF CALIFORNIA )
)
)

couNTY OF _-AA/F_/vc/_co )
)

On _C/A/_'_ /_I , 1990, before me, the undersigned,
Notary Publlc in .and for said state, personally appeared a

_. /_. C u _7-1s , personally known to me or
proved to me on the basis of satisfactory evidence to be the
person who executed the within instrument as |Is_c_Pr_sldent

of"Southern Pacific Transportation Company, the corporation _.
that executed the within instrument, and acknowledged to me
that such corporation executed the same pursuant to its
bylaws or a resolution of its board of directors.

WITNESS my hand and offlclal seal.

ROBER!E..IOItlISON_, ,.._o_,. /./. Q..,._..,_. _ ..
NOTA_SaU_JC•C,'V..I_ _,

C(TI EOtlm_ 5a_g_(O [

My commlsslon expires /- _ _ " ? Y.

STATE OF CALIFORNIA )
)
)

COUNTY OF SACRAMENTO )
)

On _-_C _I__ , 1990, before me, the undersigned, a
Notary Publlc in and for said state, personally appeared

proved to me on the basis of satisfactory evidence to be the
person who executed the wlthLn instrument as

of the ca iifornla Department of Health Services, the state
agency that executed the within instrument, and acknowledged
to me that such agency executed the same pursuant to its
authority under the Callfornia Health and Safety Code.

WITNESS my hand and offlcial seal.

My commission expires ,-./ /:_ y
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EXHIBIT "A"
AIN & SENING SURVEYING, L .9.

A LIMITED PARTNERSHIP

SURVEYORS • CIVIL ENGINEERS

DESCRIPTION

All that certain real property situate in the Southern Pacific
Transportation Company's railroad yards in the City of Sacramento
County of Sacramento, State of California, described as follows:

Beginning at a Point within said railroad yards from which the
most southerly corner of Lot 4 in the Block bounded by G, H, 6th
and 7th streets bears South 32°35'45 ''East 934.57 feet distant;
thence, from said point of beginning, North 09=20'50" West
39.71 feet; thence, North 80°02'10 " East 59.55 feet, thence;
North 79°44'20 " East 45.75 feet; thence South Ii°55'20 " East
15.27 feet; thence, South 62=ii'50 ''West 72.38 feet; thence/
South 76°12'i0" West 37.42 feet to the point of beginning.

,The bearings used in the foregoing description are based on the
centerline of 6th Street between H Street and I Street the

bearing of which is shown as SlS°28'08"W on the Record of Survey
filed in Book 26 of Surveys, Map No. 18, Sacramento County
Records.

W.O. 900417

2604 2;ST STREET * SACRAMENTO CA 95818 • TEL ¢9;6JaSb7793 • FAX t9}6_ 451-7796



RAiL I:_0 AD .."_'A,i:KD 5

I TRAIN & SENING SURVEYING. LTD. DR._.__.___'--_R-Dole (-/Lib(>

--, A LIMITED PARTNE[R*_IIIP .... I CH. Dole

SACRAMI£NTO. CA gse,|8 l%lll.O, NO. _0_--_0

...... TEL Ig_a_45t-_g3 I


