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----- uriginal Message----- ‘
From: "George Caamang" <george@remedyenvironmental.com>
Date: Tue, 18 Jan 2005 11:46:27

To:<LRobinso@dtsc.ca.gov>

Subject: tsdf on indian land/ george from remedy

Leonard,

please call me. | need your help on a very big problem. We are trying to place a Non- RCRA TSDF on
tribal lands, but the cooperative agreement that needs to.be entered into between CAL-EPA, under
direction of the DTSC is not progressing. The indians are blaming the DTSC as acting in an underhanded
manner and not acting in good faith. They have been accusatory and seem to have information to back up
their claims. : :

If they can not reach an agreement, they will sue the state and create many years of delays. This is
“directly affecting our business and is_hindering the tribes from exercising their sovereign rights. Ramon
Perez, DTSC attorney, Sand Diego, is spearheading the effort. He met with the tribe and Remedy
Environmental and verbally agreed to a mutually held position that the tribe is sovereign and should be
treated as the state treats them in the gaming agreements. But now it appears that behind the scenes he
may be working on a different tack.

Dont get me wrong, Ramon is a great guy, but | think we need a very high level authority to establish what
position the DTSC/ Cal-EPA is going to take on this. The repercussions are great. | would like to meet with
you anywhere in the State in order.to expedite this. .

Respectfully,

George Caamano, REA

714-240-1898
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\‘ ‘, Department of Toxic Substances Control -

Alan C. Lioyd, Ph.D. 9174 Sky Park Court, Suite 150 | Amold Schwarzenegger
Agency Secretary San Diego, California 92123-4340 , Governor
Cal/EPA v

February 25, 2005

Mr. William Anderson

Cabazon Environmental Department
84-245 Indio Springs Parkway

Indio, California 92203-3499

Dear Mr. Anderson:

_ | am writing to follow-up on our recent conversations regarding the requirements for a
cooperative agreement between the Cabazon Indian Tribe and the California
Environmental Protection Agency (Cal/EPA) for the development of a hazardous waste
treatment facility on tribal land. ‘As we discussed, California law provides that when an
Indian tribe proposes to construct a hazardous waste treatment, storage or disposal
facility on tribal land, the Secretary for environmental protection is required to convene
negotiations to reach a cooperative agreement with the tribe. The cooperative
agreement must define the respective rights, duties and obligations of the state and the
tribe concerning the approval, development and operation of the facility; provide for the
regulation of the facility by the tribe through a tribal permit and enforcement system,
and; include provisions that are applicable to a hazardous waste facility, and that are
“functionally equivalent” to specified state statutes and regulations.

Section 25198.3(e) of the Health and Safety code requires that any cooperative
agreement executed between Cal/EPA and the Cabazon Tribe include regulatory
provisions that are applicable to a hazardous waste facility and functionally equivalent to
all of the following: 1) Statutes in the water code pertaining to waste discharge
requirements, enforcement, and compliance with the provisions of the Federal Waste
Pollution Control Act, 2) statutes in the Health and Safety Code pertaining to air
emission limitations, enforcement, monitoring devices, and air toxics “hot spots.”

3) statutes in the Health and Safety Code consisting of the Hazardous Waste Control
Act, the Safe Drinking Water and Toxic Enforcement Act of 1986, the Hazardous
Substance Account Act, and statutes pertaining to Hazardous Materials Release
Response Plans and Inventory, and 4) all regulations adopted pursuant to these
statutes. :

Remedy Environmental, Inc. pfoposes to establish and operate a facility for the
treatment of oily water, a non-RCRA hazardous waste, in the Cabazon reservation.
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In order to draft a cooperative agreement to regulate the Remedy facility, the
Cabazon Tribe should initially consider adopting provisions that are functionally

“ equivalent to the California regulations, and statutes that specifically apply to a

treatment facility of the type proposed by Remedy. The subject regulations are found in
California Code of Regulations, title 22, division 4.5, and include, but are not limited to

- the following:

Chapter 10, Article 2: “Definitions,” §§ 66260.1 et seq. This Article contains the
definitions for words and terms used in the regulations, as well as references,
acronyms, abbreviations, and information on documents referenced in the regulations.

Chapter 10, Article 3: “Variances,” §§ 66260.21et seq. This Article contains criteria and
procedures for application and granting of petitions for alternative testing methods,
waste classification concurrence, and variances from the standards in the regulations.

Chapter 11: “Identification and Listing of Hazardous Waste,” §§ 66261.1 et seq. This
Chapter contains the definitions of “Waste” and “Hazardous Waste” and sets forth the
methodology to determine if a material is a waste, and also to determine if a material is
a hazardous waste. This Chapter also contains the characteristics of hazardous waste,
and the lists and categories of hazardous wastes.

Chapter .1_2: “Standards Applicable to Generators of Hazardous Waste,” §§ 66262.10
et seq. This Chapter establishes standards for generators of hazardous waste, and

“includes manifest and pre-transport requ1rements and recordkeepmg and reporting

requirements.

Chapter 14: “Standards for Owners and Operators of Hazardous Waste Transfer,
Treatment, Storage and Disposal Facilities,” §§ 66264.1 et seq. Chapter 14 sets forth
standards for permitted hazardous waste facilities. Some of the provisions of

Chapter 14 apply to all owners or operators of permitted hazardous waste management

- facilities, while others are applicable to owners or operators of particular permltted

facMhes

Chapter 16: “Recyclable Materials,” §§ 66266.1 et seq: This chapter establishes
requirements applicable to recyclable materials and sets forth standards for generators,
transporters, and recyclers of hazardous wastes, including hazardous waste fuels, used
oil, spent lead-acid batteries, recyclable materials used in agriculture, waste elemental
mercury, and oily wastes.

Chapter 18 “Land Drsposal Restrictions,” §§ 66268.1 et seq. This Chapter establishes
restrictions on land disposal of untreated hazardous waste, standards for treatment of -
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- that hazardous waste pnor to land disposal, and procedures for obtalnlng vanances
from these requirements.

Chapter 20: “The Hazardous Waste Permit Program,” §§ 66270.1 et seq. This Chapter
contains the information pertinent to the permit program, including the effect of a permit,
the relationship between the permit and the regulations permit application procedures,
permit conditions and compliance schedules, permit transfers, modifications,
revocatlons and re-issuances terminations . '

‘Chapter 21: “Procedures for Hazardous Waste Permlt Decisions,” §§ 66271.1 et seq.
This Chapter sets forth the procedures for issuing, modifying, denying, revoklng and
reissuing and terminating permits for hazardous waste facilities. -

Chapter 22: “Enforcement, Inspections and Informant Rewards,” §§ 66272.1 et seq.
~ This Chapter specifies the inspection authority for DTSC, designation of that authority,
the payment of rewards for informants, and the assessment of Administrative Penalties.

In addition to these regulations, the Cabazon Tribe should adopt prov131ons that are
applicable and functionally equivalent to the following statutes in the Health and Safety :
Code, sections 25110 et seq., “Definitions,” sections 25160 et seq., “Transportation,”
sections 25180 et seq., “Enforcement,” sections 25200 et seq., “Permitting of Facilities,”
and sections 25245 et seq. “Financial Responsibility and Closure and Maintenance of
Facilities.” :

In order to write the tribal permit, the writer should consult and consider the DTSC
Permit Writers Manual, which can be found at www.dtsc.ca.gov in the Publications
section. Please note that the cooperative agreement must include requirements to
provide for proper management of hazardous materials and hazardous wastes, as _
determined necessary by DTSC. DTSC may determine that additional requirements to
those listed above are necessary to properly manage hazardous wastes under the
permit to be issued to Remedy. In addition, the cooperative agreement must include all
. requirements necessary to protect water quality, as determined by the State Water
Resources Control Board or the regional water quality control board, and to protect air
quality, as determined by the State Air Resources Board or the appropriate air pollution
control officer. These determinations must be made by the appropriate agency.
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| hope that this information will be of help to you, and that we can move forward with the
proposed cooperative agreement between the Cabazon Indian Tribe and Cal/EPA.

Sincerely,

Ramon B. Perez
Senior Staff Counsel ‘
Office of Legal Counsel and Investigations

CcC: Ms. Lisa Brown
Assistant General Counsel
Law Enforcement and Counsel
California Environmental Protection Agency
1001 | Street :
P.O. Box 2815
Sacramento, California 95812-2815

Ms. Tam Doduc

Deputy Secretary for Environmental Quality
California Environmental Protection Agency
1001 | Street

P.O. Box 2815

Sacramento, California 95812-2815



%

\(‘, ~ Department of Toxic Substances Control

Alan C. Lioyd, Ph.D. ' 9174 Sky Park Court, Suite 150 Arnold Schwarzenegger

Agency Secretary San Diego, California 92123-4340 v : Governor
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March 14, 2005

Mr. William Anderson

Director of Environmental Affairs
Cabazon Indian Tribe '
84-245 Indio Springs Parkway
Indio, California 92203-3409

Dear Mr. Anderson: -

On February 25, 2005, | sent you a letter regarding the requirements for a cooperative
agreement between the Cabazon Indian Tribe and the California Environmental
Protection Agency (Cal/EPA), for the development and regulation of a hazardous waste
treatment facility on tribal land. | suggested that the tribe start the process by adopting
a regulatory mechanism that is functionally equivalent to the California regulations and
statutes that specifically apply to the type of facility that is being proposed by

Remedy Environmental, inc. On Monday, March 7, 2005, you informed me that the
tribe would be able to adopt a regulatory system based on the requirements that

| outlined in my letter of February 25, 2005. :

However, you stated that the tribe will not allow state personnel to inspect the facility or
to take enforcement action against the facility. Unfortunately, this position conflicts with
Health and Safety Code, Section 25198.4(g), which requires that each cooperative
agreement provide for reasonable access by state agency personnel for purposes of
permit application review, inspection, and monitoring of operation of a hazardous waste
facility. This position also conflicts with Health and Safety Code Section 25198.6 (b),

~ which states that the cooperative agreement shall provide that the state may exercise
its enforcement powers over any facility operating on Indian country where a
cooperative agreement has been executed, subject to specified conditions.
Furthermore, Health and Safety Code section 25198.6(d) states that specified state
agencies may immediately exercise their enforcement powers over any hazardous
waste facility subject to a cooperative agreement if, in the judgment of the state agency,
immediate state action is necessary to avoid an imminent and substantial threat to
public health and safety or to the environment.
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You also stated that the tribe wishes to have oné cooperative agreement that covers all
facilities operating or that will operate in the Cabazon industrial park. Section
25198.2(a) of the Health and Safety code requires that a cooperative agreement be
negotiated for each hazardous waste facility. Therefore, the state cannot accommodate
your request for one cooperative agreement for the Cabazon industrial park applicable
to multiple facilities.operating in the park.

Furthermore, you informed me that the tribe would not consider waiving its sovereign
immunity for the purpose of entering into a cooperative agreement. This position may
be in conflict with Health and Safety Code Section 25198.7(b), which states that each
- cooperative agreement must require that the tribe waive its sovereign immunity from
any action brought by the state in any court otherwise having jurisdiction over the
subject matter, in order to enforce the terms of the cooperative agreement.

Cal/EPA and its Boards, Departments, and Offices are required to implement the law as
it is written, and are not at liberty to act in a manner that is contrary-to the statutory
provisions. Consequently, a cooperative agreement between the Cal/EPA and an
Indian tribe must account for all of the necessary statutory requirements. This means
that a cooperative agreement must provide for inspections and enforcement actions by
the state must provide that the tribe will waive its sovereign immunity as provided in the
statute, and a cooperative agreement must be negotiated for each facility operating
within tribal land. These provisions are required by law and are not negotiable.

Sincerely,

Ramon B. Perez
Senior Staff Counsel
Office of Legal Counsel and InveshgatlonS

CcC: See next page.
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CC.

Ms. Lisa Brown

Assistant General Counsel

Law Enforcement and Counsel

California Environmental Protectlon Agency
1001 | Street, 25" Floor

.P.O. Box 2815

Sacramento, California 05812-2815

'Mr. Patrick Schoonover

Executive Director of Legal Affairs

-Cabazon Band of Mission Indians

84-245 Indio Springs Parkway
Indio, California 92203-3409
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